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My Fellow Citizens: |

No doubt many of yoﬁ remember Earth Day 1970. For m;any of us who have made our careers in
environmental protection, that day helped us choose our life’s work. In a few months, we will celebrate
the twentieth anniversary of Earth Day. This approaching anniversary, like other milestones, prompts
us to reflect on how far we have come and how far we still need to go.

Twenty years ago, the Cuyahoga River in Cleveland occasionally would catch on fire. We would
hear daily that many of our lakes and waterways were on the verge of dying from eutrophication due to
discharge of phosphates and other pollutants. Qur eyes and throats burned from auto exhaust and
emissions from industrial plants. Earth Day was a chance for citizens to say, "Enough.” As a society, we
demanded that our government take action to protect us and future generations from the dangers of
environmental pollution. The Congress and the President responded with the creation of the
Environmental Protection Agency and the swift passage of two landmark pieces of legislation - the Clean
Air Act Amendments of 1970 and the Clean Water Act of 1972, In the years since then, many other
environmental statutes have been passed, and we have made great strides in abating pollution. EPA and
the States have developed plans to abate pollution, issued permits governing industrial discharges, and
taken enforcement actions to compel compliance with environmental laws.

But we still have a lot more to do to protect public health and the environment. One key element
is, and must continue to be, strict, sustained enforcement of our environmental laws. The pages that follow
tell of some of the actions EPA and the States have taken over the past year to enforce our environmental
laws. Our credibility and effectiveness depends on vigorous enforcement. When President Bush speaks
about the environment, he never fails to mention his commitment to strong enforcement. And thusIam
pleased to introduce this report. For itis a year we at EPA are proud of - record or near-record levels in
virtually every category of enforcement activity.

I want to express my deep appreciation and gratitude to the employees of the United States
Environmental Protection Agency, the United States Department of Justice, the United States Attorreys
offices, State and local pollution control agencies and law enforcement agencies, and the State Attorneys
General for their contributions to the achievements contained in this report. Environmental enforcement
is not a simple job; it is one upon which our county depends.

St TP

William K. Reilly,
- Administrator :
United States Environmental Protection Agency
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_ . Dear Fellow Citizens: 4 S ) - :

It is a particular privilege to serve as Assistant Administrator for Enforcement at this time.
President Bush has stressed his commitment to vigorous environmental enforcement -- and gave the
effort a tangible boost by reiterating his commitment in his first budget address to Congress. The
President's choice to lead EPA, William Reilly, has made strong enforcement one of the central themes
of his tenure. And by selecting Henry Habicht, a former Assistant Attorney General for Land and
Natural Resources, as Deputy Administrator, the Bush Administration has assured that the
day-to-day business of the EPA will be imbued with hands-on enforcement sensitivity.

_The reason for such an enforcement focus is clear: EPA’s credibility and effectiveness as a
regulatory agency ultimately depend on the credibility and effectiveness of its enforcement efforts.
This Administration is firmly comumitted to full use of EPA administrative, civil and criminal
enforcement capabilities.

This report demonstrates that the enforcement program is strong in terms of civil and criminal
referrals, and administrative actions. Record numbers have been achieved, which present a strong
deterrent message to the regulated community. The increases in administrative actions are particularly
worthy of note, because they show not only the Agency's commitment to the use of new tools provided by
Congress in recent statutory revisions, but also represent the Agency's will to move in a rapid, targeted
way to protect the public health and environment. '

The firt commitment of President Bush and Administrator Reilly to improve the already strong
enforcement program is leading to additional initiatives for the coming years. It is our earnest hope,
therefore, that future Enforcement Accomplishments Reports be able to demonstrate further progress.

James M. Strock, '

Assistant Administrator for Enforcement
United States Environmental Protection Agency
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II, Pr ing Public Health and the Environmen h Enforcemen

This section highlights the environmental benefits resulting from select major enforcement cases of
the past fiscal year. The expanded case summaries selected for this section of the Report are intended to
provide a more complete picture of the environmental results of enforcement through discussion of the
environmiental problem that precipitated the Government's action, the remedial steps that are being
taken, and the actual or anticipated environmental improvement. Section IV of the Report contains many
additional, albeit briefer, summaries of other actions undertaken by the Federal government during the
past fiscal year.

Engi in rati

On August 14, 1989, the United States District Court for the District of Massachusetts entered two
consent decrees involving 59 potentially responsible parties (PRPs) involved in the four Cannons
Engineering Corporation (CEC) hazardous waste sites. The first consent decree provides for a $33.1
settlement with 47 major PRPs involved at the four sites. Under this settlement, the PRPs will clean up
three of the four contaminated sites at issue, while EPA will continue to clean up the fourth site. The
second consent decree provides for a settlement of approximately $800,000 with 12 de minimis PRPs who
each contributed small volumes of waste to the sites. This settlement represents the largest Superfund
cost recovery agreement to date, and concludes a series of settlements which total $49.2 million, 84 percent
of the total anticipated cleanup cost of the CEC sites.

The sites include CEC facilities in Bridgewater and Plymouth, MA, the Tinkham's Garage site in
Londonderry, NH, and the Gilson Road site in Nashua, NH. CEC purchased the Bridgewater property in
1974 to handle, store and incinerate chemical wastes. The facility conducted hazardous waste recycling
and incineration activities from September 1974 until 1980 when the Commonwealth of Massachusetts
revoked CEC's hazardous waste license because of alleged reporting and waste handling violations.

In the late 1970's, CEC began taking in more waste volume than it could process. To deal with its
excess wastes, CEC shipped wastes from its tanks at the Bridgewater facility off-site to Plymouth and to
the two New Hampshire sites. This excess waste, which was falsely reported to have been incinerated
at the Bridgewater site, was illegally dumped at the Gilson Road site and at the Tinkham's Garage site.
At the Gilson Road site, tanker trucks would unload waste through a pipe leading to an adjacent fill area
and draining into the water table at the site. At the Tinkham's Garage site, the dumping occurred in
septic systems and in open fields adjacent to a residential neighborhood causing soil and groundwater
contamination. Residential drinking water supplies were threatened and had to be replaced at both
sites, CEC was convicted of criminally falsifying its incinerator reports for this scheme. Prior to these
recent settlements, EPA reached administrative settlements valued at about $13.8 million with 301 de
minimis PRPs who each contributed small volumes of wastes to the sites. PRPs have also performed $1.5
million of clean up work at the sites under previous agreements.

The settlement represents a joint effort between the United States, the Commonwealth of
Massachusetts, and the State of New Hampshire. All three entities will be reimbursed for a portion of
their past costs, as well as benefit from the prompt cleanup of the sites. Six non-settling parties have
appealed the District Court decision to the First Circuit Court of Appeals. The federal/state teamwork
continues in defending against this appeal and in litigating against 25 non-settling parties.
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On May 11, 1989, the United States District Court for the District of California approved a
settlement valued at more than $66 million with over 100 companies for the Operating Industries, Inc.,
site. Operating Industries, Inc., a hazardous waste landfill in Monterey Park, CA, has been identified by
the federal Superfund program as one of the most hazardous sites in the United States. The settlement
was jointly negotiated by the Department of Justice, EPA and the State of California. The settlement is
one of the largest settlements reached in the Superfund program to date, incorporates the largest cost
recovery settlement to date, and fulfills one of the basic mandates of Superfund by reqmrmg the parties
responszble for the contamination to perform the clean-up. -

The Operating Industries, Inc., landfill is a 190-acre landfill which is owned by the former
operators, Operating Industries, Inc. Disposal operations began at the landfill in 1948 when it was
operated by the Monterey Park Disposal Co. In the early 1950's, Operating Industries, Inc., purchased
the landfill. Over the life of the landfill, many wastes have been disposed of at the site, including

. residential and commercial refuse, liquid wastes, and various hazardous wastes until operations ceased in

late 1984. Both landfill gas and leachate are generated by the site, and the leachate generated at the
site is a hazardous waste and contains hazardous organic constituents such as vinyl chloride,
trichlorethylene, benzene and toluene. :

The potentiaily responsible parties (PRPs) who participated in the settlement include generators
of hazardous wastes shipped to the site. As part of the settlement, the PRPs are required to design,
construct and operate a leachate treatment facility to treat leachate and other liquids recovered from the
site. Under EPA's supervision, the PRPs will also assume responsibility for the daily operation of the
environmental control systems at the site. These systems include gas extraction, leachate collection,
irrigation, access road maintenance, drainage improvements, surface runoff and erosion control.

According to the settlement, certain of the PRPs will implement these interim cleanup measures
which are estimated at $34 million. ' The remaining settling parties have agreed to a cash contribution of
$32.1 million. EPA has allocated distribution of the cash payment as follows: $6 million for oversight
costs and $18.5 million to the U.S. government for cleanup costs already spent at the site; $762,000 to the
State of California for past costs; and $7.5 million to be placed in an escrow fund to pay for potential cost
overruns, any additional work in future years and additional past EPA costs. EPA is conducting the
Remedial Investigation/Feasibility Study (RI/FS) to define the extent of the remaining environmental
problems at this site and to select a final remedy The settlement covers actions to be taken until the
RI/FSis comp]eted in 1992.

-

v litan Denv W Di

On August 17, 1989, a consent decree was entered in the Clean Water Act (CWA) case against
Metropolitan Denver Sewage District No. 1 (Metro), the Denver Water Board and several other parties.
The settlement included injunctive relief in the form of treattment upgrades along with the highest CWA
civil penalty ever obtained against a municipality, $1,125,000.

Through its 20 municipal members and 25 connectors, Metro provides sewage conveyance and
treatment services to approximately 1,250,000 people in the Denver metropolitan area. Metro also
receives wastes from many industrial users of the sewer system. Metro owns and operates its Central
Plant Facility just north of Denver. The Central Plant Facility is a 185 million gailon per-day advanced
treatment facility which features both pure oxygen and conventional activated sludge treatment
complexes, each of which has an outfall to.the South Platte River. Also located at the Central Plant is a
pump station owned and operated by the Denver Water Board, which pumps part of Metro's effluent to
the Burlington Ditch in order to satisfy certain water rights. There is a dispute as to whether Metro .
actually had in place a National Pollution Discharge Elimination System (NPDES) permit for the

6
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period of the 1970's and early 1980's. This dispute arises because the State of Colorado had difficulty
issuing Metro a final second round permit to impiement the water quality standards for the River. Even if
Metro had a permit in place, Metro had by 1983 missed several compliance schedule deadlines for
constructing facilities to remove total residual chlorine, ammonia, and biological oxygen demand (BOD).

The continuing doubt over the existence of a permit and the State's inability to reissue the permit led EPA
in January 1986 to veto a proposed State permit and to assume authority over permit issuance. After this
assumptlon of authority, EPA in December 1986 issued to Metro its present NPDES permit. The continuing
violations in the form of either discharging without a permit or in violation of its permit led to the
present enforcement action. .

T . !

The complaint, filed on March 20, 1986, alleged four counts: (1) discharge in violation?of Metro's
temporary NPDES permit from March 20, 1981, to December 7, 1981; (2) discharge without a permit from
December 7, 1981, (for discharges in violation of Metro's administratively extended temporary permit);
(3) unpermitted discharges to the Burlington Ditch; and (4) violation of the pretreament regulations of 40
CFR 403.8 for failure to receive timely approval and to implement an industrial pretreatment program
(or, violations of Metro's administratively extended temporary permit related to failure to receive
timely approval of, and to implement an industrial pretreatment program).

The State was named a party defendant pursuant to the Clean Water Act Section 309(e). The
United States filed an amended complaint on August 6, 1987 to add the Denver Water Board as a
defendant for the unpermitted discharges to the Burlington Ditch. Subsequently, the City of Thornton and
various ditch companies were added as parties having an interest in the Burlington Ditch. The claims for
relief in the amended complaint sought both injunctive relief to remedy the permit viclations and a
substantial civil penalty for what the Agency believed were serious violations with s:gmhcant econormic
benefit and documented adverse environmental impact.

_ In accordance with the consent decree Metro has completed a $5 million upgrade of its disinfection
system to control otherwise excessive discharges of both fecal coliform bacteria and residual chiorine.
Metro is also constructing a nitrification/denitrification facility to meet stringent effluent limits for
ammonia. In addition, Metro has substantially upgraded its pretreatment enforcement program by
adopting, among other things, a pretreatment enforcement management system and an industrial user
outreach program. Comprehensive biomonitoring now being conducted by Metro will ensure that Metro's

discharge will not be toxic to aquatic life. Total facility 1mprovements and new programs will cost $30
million.

The Metro case will ultimately result in measurable increases in water quality in terms of decreases
in concentrations of chemical and biological parameters of concern, decreases in general toxicity, and
increases in the amount and diversity of aquatic life below the discharge points. Increases in the
biological health of the South Platte River have already been observed, and significant progress has
been made towards meeting the CWA Section 101(a)(2} fishable-swimmable goals.

ni P, Inc. v viron

On March 29, 1989, EPA and STOP, Inc,, a citizens group, obtained a judgment against Environmental
Waste Control (EWC), Inc., for improper hazardous waste management practices under the Resource
Conservation and Recovery Act (RCRA). EPA had alleged the following counts against defendants
regarding the operation of the "Four - County Landfill" in Fulton, IN: (1) operating the landfill without
legal authorization as a result of a false certification for compliance with groundwater monitoring and
insurance requirements; (2) inadequacy in the existing system for monitoring possible groundwater
contamination; (3) violation of the minimum technology requirement designed to limit migration of
contaminants from the disposal area; and (4) the need for corrective action at the site to remedy ongoing
releases of hazardous waste constituents into the groundwater site. This is one of the most favorable
decisions out of a number of cases EPA has successfully prosecuted in an initiative against owners and
operators who have failed to certify proper groundwater monitoring systems and proper financial
capability for hazardous waste management activity.

7
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The ruling upheid EPA's assertion that the landfill lost its authority to legally operate on
November 8, 1985, after it falsely certified to EPA that the landfill had met both groundwater
monitoring and liability requirements. It also required defendants to cease immediately receiving
hazardous wastes for storage and disposal at the site, and to implement closure upon approval of a closure
plan. In addition, it ordered the defendants to implement the corrective action plan proposed by EPA.
The judgment included the imposition of a civil penalty of $2,778,000, which is the largest civil penalty
assessed by a court under the Resource Conservation Recovery Act.

EWC began operation of its facility in 1972 as a sanitary landfill. Within one mile of the landfill
there are private wells that provide drinking water for local residents. In 1978 the site began accepting
industrial waste for disposal. It obtained interim status on June 16, 1980. EWC had been found to be in
violation of RCRA and State regulations, including deficiencies in EWC's groundwater monitoring
program. As a result of a review of EWC's groundwater monitoring data, the Indiana Department of
Environmental' Management discovered that the parameters used as indicators of groundwater
contamination showed a statistically significant increase.

The defendants in this action are: Environmental Waste Control Inc., the corporation that operates
the landfill; West Holding Co., which owns all of Environmental Waste stock and the land on which the
facility is located; James A. WIlkins, president of West Holding Co., and Stephen Shambaugh, president -
of Environmental Waste and Vice President of West Control.

D Faciliti

On May 15, 1989, EPA, the Department of Energy (DOE), and the Washington Department of
Ecology (Ecology) signed a comprehensive agreement for the cleanup of the Hanford site located in Benton
County, WA. The agreement is embodied in a Federal Facility Agreement and State Consent Order, and
contains schedules for compliance, permitting, closure, and post-closure activities under the Resource
Conservation and Recovery Act (RCRA) and the State of Washington Hazardous Waste Management
Act, and cleanup under the Comprehenswe Environmental Response, Compensahon and Llablllty Act
(CERCLA) and the corrective action provisions of RCRA.

Since 1943, the United States governnient has manufactured nuclear materials, including plutonium,
for the nation's defense programs at the Hanford site. The manufacture of these nuclear materials
resulted in several waste streams, some of which contain radioactive materials, some of which contain
hazardous materials, and others of which are a mix of radioactive and hazardous materials (mixed
waste). The various waste streams were managed by DOE so as to create approximately 1000
past-practice units or waste management units that are not subject to regulation as treatment, storage, or
disposal units under RCRA. In addition, there are over 50 treatment, storage, or disposal units, which
will continue to handle the hazardous and mixed wastes at the site, that must be permitted and/or closed
in accordance with RCRA and the State of Washington Hazardous Waste Management Act. As a result of
operations at the Hanford facilities, there is significant contamination of the land and groundwater at
the site. Current data reveal tritium and nitrate to be the most widespread contaminates in the
groundwater. Chromium, cyanide, and carbon tetrachloride are among the hazardous chemicals detected
near operating areas.

The funding portion of CERCLA does not apply to Federal facilities such as Hanford. As a result,
despite the fact that the Hanford site is comprised of four National Priorities List (NPL} entries,

“Superfund monies are not available for the cleanup of the Hanford site. The Federal Facility Agreement

and State Consent Order embody a legal obligation on behalf of DOE to address the contamination at the
site which is crucial to remediation. The agreement is enforceable by EPA, the State of Washington, and
the citizens of Washington. The agreement entails a 30-year program to address an estimated five
billion cubic yards of chemical and radioactive wastes that have accumulated over the past 45 years at
Hanford. The estimated cost over the first five years is § 2.8 billion. (Without an agreement, federal
budget constraints would have permitted only a 3% per year growth in funding, totaling only $1.4 billion
over the first five years). Additional research and site investigation is needed before costs can be set for
the entire 30-year term.

8
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On }une 29 11989, Robert and Scott McKiel received twelve- and mne month ]all sentences,
: respectlvely, followmg their May 12, 1989, guilty pleas.stemming from their ,operation of an
electroplating shop in Lowell, MA. From at least 1986 until their business, Astro Circuit Corp., went
bankrupt and closedin February 1988, the McKiel's supervised the discharge of wastewater contaminated
with high levels of lead, copper, and nickel from the pIant into the Lowell sewer system and directly
.into a tributary of the Merrimack River.. The Merrimack is the.source of drinking water for Lowell and
other communities. This is the first environmental prosecut:ou in the District of Massachusetts that has

‘__,resultedm]alltxme S I oo ‘ A

N ;
I

. Robert McK1eI Pre51dent of Astro Circuit, and Scott. McKlel Vu:e-Presndent had been indicted
along with two other Astro Circuit officials on January 31, 1989, on 52 counts of Clean Water Act (CWA)
and Resource Conservation and Recovery Act (RCRA) violations for, their illegal water, dlscharges and
for the illegal storage of hazardous wastes without proper permits. Besides prol’nbmng unpermitted
discharges of pollutants into the waters of the United, States, the CWA requires the pretreatment of
wastewater from specific industries prior to their discharge into sewers. Due to their extreme toxicity,
untreated metal finishing wastewaters cause extensive damage to sewage treatment plants that rely on
microbial agents to break down organic matter. Astro Circuit discharged an average 48,000 gallons of

contaminated wastewater per day.

Robert McKiel pled guilty to 11 CWA misdemeanor violations and one RCRA felony count for the
unpermitted storage of hazardous waste (heavy metal-contaminated sludges). In exchange for his plea,
he received a one year and one day sentence, of which he must serve four months. Scott McKie! pled
guilty to the same eleven CWA counts as his father and received a nine-month sentence, of which he must

'serve three months. Both were placed on two years probation. EPA has viewed violations of the CWA
' pretreatment standards as a serious problem in protectmg the waters of the United States, and the
McKiel's sentences have sent a strong message concerning the gravity of their offenses. Such prosecutions
are currently proceeding in other parts of the country. In addition to the McKiel's the indictment also
charged John Shepardson, the company's environmental consultant, for his part in thé discharge of toxic
waste into the tributary of the Merrimack River. Shepardson pled guilty on May 4, 1989, and was given a
- 6-month suspended sentence and 6-months probatlon Th1s is the first conwctlon of an enwronmental
consultant under the CWA.

O P L.
. Uni ' Versu: ie and Mill

e . - -

The ftrst defendants to be sentenced for criminal environmental oﬁenses under the tough new U.S.
. Sentencing Commission Sentencing Guidelines were committed to 21 months incarceration on April 13,1989,
" and were requxred to pay a fine of $5,000 each. On ]anuary 26, 1989, Ocie Mills and his son, Carey, were
convicted by a jury 51ttmg in Pensacola, FL, on all six counts of an indictment charging them with the
knowmg and unpermitted excavation and discharge of dredge spoils onto a wetland property, and for the
unpermitted dredging of a canal in na\ngable waters. Four of the counts constituted felony violations of
the Clean Water Act (CWA), one count was'a misdemeanor CWA violation, and the sixth count was a
misdemeanor violation of the Rivers and Harbors Appropriation Act of 1899. An additional condition of
their sentencing is that they must restore, within 90 days of release from prison, the wetland site to EPA
and Corps of Engineers standards. Although the Mills are presently serving their sentences, the case is on
appeal to the Eleventh Cll‘CUlt Court of Appeals _— ‘

The two were mdxcted on October 24, 1988, for- fallmg to acqu:re a requlred USs. Army Corps of
Engineers permit to fill in a wetland property and for their failure to acquire a Corps of Engineers dredge
permit for a canal they excavated on their property 6n East Bay, near Pensacola. Four of the five CWA
.counts charged in the indictment alleged violations occurring after February 4, 1987, when the Water
Quality Act of 1987 came into effect and made the knowing violation of the Act’s requirements (here, the
requirement to acquire a Corps of Engineers Sectxon 404 dredge and fill permit) a felony.
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Also, because two of the felony counts and the one misdemeanor count alleged violations occurring -
after November 1, 1987, the sentencing judge had to apply the rigorous sentencing guidelines mandated by
Congress in the Sentencing Reform Act of 1984. That statute, enacted to ensure consistency in federal
sentencing of crimes committed after November 1, 1987, requires federal judges to apply a sentence to
individual defendants within a fixed range derived by the Guidelines' matrix calculation. Any
departure from the Guidelines requires a judge to state reasons for applying a different sentence on the
record and is appealable by the Government.

EPA has placed a high priority on protecting wetlands, which serve important functions such as
providing wildlife habitat, serving as flood control barriers, and filtering particulate matter out of tidal
waters. For those reasons, this case is especially significant in that it is the first EPA wetlands case in
which actual jail time was ordered as well as being the first Sentencing Guidelines case for EPA.

Ocean Dumping

In September 1989, EPA filed enforcement actions in federal district court relating to the dumping of
sewage sludge by New York and New Jersey municipalities at the 106-mile site . The nine municipalities
involved are New York City, Jersey City, Rahway Valley Sewerage Commission, Westchester County,
Nassau County, Bergen County, Passaic Valley Sewerage Authority, Linden-Rosselle Sewerage
Authority and Joint Meeting of Essex and Union Counties. The filings were responsive to the requirements
of the Ocean Dumping Ban Act, passed by Congress in 1988, which required the termination of ocean
dumping of sewage sludge and industrial waste by December 31, 1991,

The statute requires EPA to enter into compliance or enforcement agreements concurrently with the
issuance of permits in order to ensure that ocean dumping ceases by the 1991 deadline. An enforcement
agreement contemplates that the dumping will continue past the 1991 deadline and is an agreement
between the dumper, EPA and the State. Any dumping after the 1991 date would be deterred by a
mandatory penalty of $600 per dry ton of sewage sludge and be governed by the requirements in the
enforcement agreements which provide an interim schedule for the phase out of ocean dumping and
stipulated penalties for failure to meet interim deadlines. EPA has filed enforcement agreements with
the nine New York and New Jersey municipalities in federal district court. -

Ocean dumping of sewage sludge affects the ocean environment as well as coastal areas. Currently, .
eight million tons of sewage sludge are dumped by the municipalities per year at the 106-mile site,
located off the coast of Atlantic City, NJ. Generally, ocean dumping of sewage sludge has been linked to
fishkill, shellfish disease and mutations in species which live in the area. The statute provides that the

* municipalities develop land-based alternatives for the disposal of sewage sludge. Among these

alternatives are incineration, composting, landfilling, and the conversion of sludge to cover, a material
used in landfills. Although EPA has participated in the hearings regarding the municipalities' choice of
a land-based alternative, the statute expressly allows each locality to choose for itself among the
land-based alternatives. ' :

The ocean environment will benefit from the impact of these agreements. EPA and the Coast Guard
will continue monitoring of the site to gather environmental impact data. The provisions of the
enforcement agreements such as as detailed compliance schedule, stipulated penalties for failure to meet
interim deadlines and a limited force majeure clause will insure that EPA will take enforcement actions
if the statutory requirements or the terms of the enforcement agreements are not carried out.

United States versus Pennwalt

In an unprecedented move, on August 9, 1989, the Federal District Court for the Western District of
Washington required Edwin E. Tuttle, chairman of the Philadelphia-based Pennwalt Corporation, Inc.,
to appear in person to enter a guilty plea on behalf of his company for four misdemeanor Clean Water Act
(CWA) charges and one misdemeanor Comprehensive Environmental Response, Compensation, and
Liability Act (CERCLA, or Superfund) charge. It should be noted that Mr. Tuttle was not among those
individuals indicted in the case.

10
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Pennwalt, one of the largest chemical companies in the U.S., with earnings of $1.1 billion in 1988,
and four corporate officials were indicted on'May 19, 1988, by a Federal grand jury on 'six environmental
criminal counts stemming from a January 2, 1985, tank collapse at Pennwalt's Tacoma, WA, facility.
Charges against all but one of those officials were droppeéd, with the remaining individual pleading
guilty to one CWA and one CERCLA misdemeanor. In the plea agreement, the company agreed to pay a
fine of $1.1 million, with $600,000 placed in an environmental trust for use by the U.S. Coast Guard to
improve its chemical spill response and monitoring capabilities in the Puget Sound’ The remaining
$500,000 was to be paid to the U.S. Treasury.

“The case arose out of a January 1985 spill of 75,000 gallons of sodium'chlorate, a toxic chémical, into

- Puget Sourid. The spill fesulted from Pennwalt's failure to prevent the spill, despite the apparent ability

of corporate officers (by virtue of their positions of corporate responsibility) to have remedied the known
structural weakness of a holding tank. The CWA counts allege the negligent discharge of a pollutant into
the waters of the United States, and the CERCLA count alleges the failure to report in a timely fashion
the spill to the U.S. Coast Guard's National Response Center.

This is'the first time an environmental criminal violation has been'linked to a knowing failure of

_ cbrporate officials to perform preventative maintenance.  Previously, charges have focused on negligence

) '.1_‘7 that industial users (IUs) of municipal treatment plants pretreat their wastewater. The enforcement

in the actual performance of an environmental duty.' Here, the indictment alleged that the defendants
were negligent in failing to conduct Pennwalt's affairs relating to the storage of hazardous chemicals in a
fashion commensurate with the ri'sk_ such storage posed.

The court's insistence that a top corporate official, and not a company lawyer, enter the guilty plea
is unique in corporate white collar crime (he had refused two earlier attempts by Pennwalt's lawyers tc
enter the plea). By forcing the company’s top official to appear in court, the judge felt he would better
deter such future corporate misconduct. R P

Vi The Ci ni
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On October 4, 1989, the Department of Justice, on behalf of EPA, filed a civil complaint against the
City of Phoenix, as part of EPA's pretreatment enforcement initiative. The suit was brought to_remedy
violations of the Clean Water Act (CWA) resulting from the city's failure to meet its obligation to ensure

injtiative, in which the Federal Government and the States have filed civil judicial actions or levied

. fines against 61 cities, was announced by EPA" Administrator William Reilly and Attorney General

Richard Thornburgh at a press conference on October 4. Together, these cities serve over nine million
citizens in 21 States and regulate over 1700 major industries. s ' '

Phoenix owns and operates two publiclyzowned treatment works (POTWs). Each plant treats
industrial and domestic sewage from sources in Phoenix, -One of the plants also treats industrial and
domestic sources from several nearby municipalities. The two plants together serve a population of
approximately 790,000. The plants also receive wastewater from a total of approximately 104

", "significant industrial users,” as the term is defined by EPA. In 1984, EPA revised the permits applicable

to each plant in order to require Phoenix to implement the limits on industrial wastewaters that are

_discharged to the plants. The permits also establish limits on the concentration of pollutants, such as

metals, that the city can discharge from the plants into the Salt River.- The intent of the pretreatment
program, and the permit conditions requiring Phoenix to implement it, is to protect the POTWs and to
prevent the discharge from the POTWs of untreated toxic and conventional industrial wastes.

In April 1989, EPA's Region IX (San Francisco) office issued an order requiring Phoenix to achieve

. compliance with its pretreatment obligations. In the suit filed on October 4, the United States alleged

that the City failed to.implement fully its industrial pretreatment program by not: (1) developing
needed agreements with all of the municipalities which contribute wastewater to its POTW; (2) fully
determining if new 1Us should be regulated under the city's program; (3) fully meeting its inspection,
sampling and monitoring responsibilities; (4) adequately notifying {Us of requirements related to

11
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hazardous wastes; (5) publishing in a timely manner a list of significant violators of the city's program;
(6} adequately reporting its progress in implementing the program; and (7) ensuring that its [Us comply
with pretreatment standards, or by bringing enforcement actions in response to violations. The United
States also alleges that the City discharged wastewater in violation of effluent limits for copper and
cadmium, and in violation of a toxicity water quality standard. This lawsuit is intended to compel
Phoenix to comply fully with the requirements of the CWA and the industrial pretreatment program, and
to collect a civil penalty for the city's past violations.

i v v i mical ration
Due to cooperative investigative efforts by EPA Special Agents and Connecticut Department of
Environmental Protection (DEP) investigators, Vanderbilt Chemical Corporation of Norwalk, CT, was
sentenced on May 31, 1989, to pay a fine of $1,000,000 following its March 8, 1989, guilty plea to one felony
count relating to its Bethel facility's hazardous waste disposal practices, and two felony counts for
making false statements to EPA. One-half of the fine, the largest criminal environmental fine collected
in New England to date, is to go to the State of Connecticut Emergency Spill Response Fund. As an

-additional consequence of its guilty plea, Vanderbilt entered into a remediation order with Connecticut

DEP, whereby Vanderbilt is responsible for the cleanup of the Bethel Facility, which is estimated to cost
at least $7.5 million. '

The case arose when EPA sent an information request letter to Vanderbilt that would allow EPA
and DEP to identify any hazardous waste releases from the Bethel facility that might require
remediation. In its 1985 response , signed by Henry Baer, Vanderbilt's former Vice-President and General
Manager, Vanderbilt lied about the number of units from which hazardous wastes might migrate. (Baer
also was indicted and pled guilty to the same charges as Vanderbilt and was sentenced to a three-year
suspended prison sentence and a $10,000 fine.) Subsequent investigation by DEF, prompted by information
provided by a confidential source, revealed numerous other waste migration sources and resulted in DEP
requesting the assistance of EPA Special Agents. The ensuing State/Federal criminal investigation
revealed hundreds of buried drumns containing hazardous waste, and a trench into which between 2,000
and 2,500 gallons of sulfuric acid had been dumped.

This case is significant for both its environmental impact as well as for its symbolic importance as a
model case of state and federal cooperation. Not only did it garner one of the highest criminal
environmental fines ever, but one-half of that sum was directed back to the State and earmarked
expressly for environmental remediation.

v W h P

The United States and Weyerhaeuser Paper Company agreed to resolve this Clean Air Act
enforcement action by consent decree. Under the decree, Weyerhacuser must install $9 million of
pollution equipment at its Rothschild, W1, pulp and paper mill to control its sulfur dioxide emissions and
monitor these emissions continuously. In addition, the company must pay a civil penalty of $20,000.

Weyerhaeuser Paper Company mill, the largest employer in Rothschild, releases large quantities
of sulfur dioxide emissions in short, intermittent spurts. Even though the ambient air contains sulfur
dioxide concentrations sufficient to provoke asthma attacks, these emissions technically do not violate
the State's ambient air quality standard, which limits emissions averaged over three hours. Concerned
over the health of the neighboring residents, EPA collected affidavits confirming that many of
Rothschild's residents, including children attending the Rothschild Elementary School located adjacent
to the mill, experienced health problems which may be related to exposure to sulfur dioxide. Especially
vulnerable are asthmatics and other people with sensitive respiratory systems. This case received
national attention recently as the focus of an article published in The Washington Post, "Legal Pollution
That Makes Students Sick: Sulfur Dioxide Standards Don't Protect the “Particularly Sensitive™
{Tuesday, June 6, 1989).

12
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Aware that Weyerhaeuser did not violate the air standard, EPA turned mstead to a, State law
provision prohibiting emission of. air contaminants tending to injure human health and welfare As a
result of negotiations and attention, Weyerhaeuser agreed to install a désulfurization scrubber and to

" achieve and maintain comphance with a sulfur dioxide emissions limitation expressed in pounds per

hour, which differs from the State's ambient air standard, and to. operate a continuous emissions
monitoring system. Also, the company will not discharge emissions durmg times when the school

children are outdoors.

13

A



FY 1989 Enforcement Accomplishmerits Report | k }

III. Environmental Enforcement Activity
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The Environmental Protection Agency (EPA) maintained its aggressive and balanced civil
judicial enforcement program through referral of 364 civil judicial cases. to the Department of Justice.
The all-time Agency record for case referrals was set the previous year when 372 cases were referred.
Since FY 1984, when EPA developed and instituted a number of management improvements to ensure
that an effective and vigorous enforcement program was maintained, the Agency has referred 1,909
civil judicial cases to DOJ, 58% of the total number of civil cases referred since the Agency's creation
(historical data from FY 1972 through FY 1989 are contained in the Appendix to this report). In FY
1989, the Federal Superfund program established a new high-water mark with 153 cases referred to
DOJ.

EPA Civil Referrals to DO]J
FY1977 to FY1989
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Monitoring Judicial Consent Decre

At the end of FY 1989, the Agency reported that nearly 600 judicial consent decrees were in place
and being monitored to ensure compliance with the provisions of the decrees, up substantially from FY
1988 and nearly triple the number of five years ago. Where noncompliance with the terms and
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conditions of a decree is found, EPA may initiate proceedings with the court to compel the facility to
live up to its agreement and seek penalties for such noncompliance. EPA initiated 16 actions to enforce
consent decrees during FY 1989.

FY 1989 saw continued integration of the criminal enforcement program into the Agency's
regulatory programs, as well as greater recognition in the regulated community of EPA's willingness to
pursue violations utilizing criminal enforcement authorities. As the second illustration indicates,
criminal case referrals, numbers of defendants charged, and numbers of defendants convicted have
increased over time. ~Since 1982, individuals have received prison sentences for committing
environmental crimes totaling 119 years and over 544 years of probation have been imposed. Imposition
of probation is an extremely effective part of the criminal program because in the event that an
individual commits another crime (not limited to environmental crimes), the provisions of the
probation normally call for the automatic imposition of a prison sentence that was suspended in lieu of
probation.

EPA Criminal Enforcement Program
FY 1982 to FY 1989
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Admini ive Enf men

EPA established a high-water mark for administrative enforcement in FY 1989 with just over
4,000 actions taken. The previous Agency record was set in FY 1976 when just over 3,600 actions were
taken. The totals for FY 1989 demonstrate that although judicial actions (both civil and criminal) are
crucial to EPA's overall success, and are generally looked to as barometers of Agency enforcement
efforts, other indicators need to be evaluated to assess the EPA's effectiveness in enforcing
environmental laws and regulations. Congress has given EPA expanded authority in recently enacted or
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- reauthorized statutes to use al:c'lministrativé mechanisms to address violations and compel regulated
‘facilities to achieve compliance. The FY 1989 figures indicate that EPA programs continue to make
greater use of these effective and less enforcement resource intensive tools. Administrative activity in
the Clean Water Act program was particularly impressive with 1601 actions initiated for NPDES
violations {including 161 final penalty orders resulting in over $2.6 million'in penalty assessments) and
130 Wetland actions. '

~ EPA A'dminis'tfail_tivé"Act‘i‘oﬁs '
© | FY 1977 to FY 1989

WH Q™A N

CWA/S SDWA CAA

we

EPA is continuing to aggressively use its authority under the Clean Air Act's Section 306 and the
Clean Water Act's Section 508 to prevent facilities with continuing or recurring violations of Federal
water pollution or air pollution standards from receiving Federal contracts, grants or loans. Facilities
which are convicted of violating air standards under the Clean Air Act Section 113(cX1), or water
standards under the Clean Water Act Section 309(c), ‘are "automatically" listed (referred to as
Mandatory Listing). Ten Facilities were listed in FY 1989 based on criminal convictions, and one
facility was removed from the list based on compliance with the applicable standards.

' Facilities may also be listed at EPA's discretion upon the recommendation of certain EPA
officials, a State Governor, or "a member of the public" {referred to as Discretionary Listing). A
facility may be recommended for listing if there are continuing or recurring violations of either statute
after one or more enforcement. actions have been brought against the facility by EPA or a State
enforcement agency. Under Discretionary listing procedures, the facility has the right to an informal
‘administrative proceeding. .One facility was listed in FY 1989 under these procedures. * Six new
Discretionary Listing actions were initiated in FY 1989 and two were withdrawn after compliance
agreements were reached. | i o '

.
A
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Federal Penalty Assessments

Delaying or foregoing capital investment in pollution controls, as well as failure to provide
resources for annual poilution control operating expenditures, can allow undeserved economic benefits to
accrue to a regulated entity. As part of the effort to deter noncompliance, EPA's erforcement programs
have developed penalty policies designed to assess penalties which recoup any economic benefit that a
noncomplying facility has realized, and assess additional penalties commensurate with the gravity of
the violation(s). Since its creation, EPA has imposed $185.9 million in civil penalties ($128.8 million
with dvil judicial actions and $57.1 million with administrative actions). In FY 1989, $34.9 million in
civil penalties were assessed, $21.3 million in civil judicial penalties (the second highest total in the
Agency's history) and $13.6 million in administrative penaities (an all-time record). It should be noted
that these totals do not include the $15 million penalty in the Texas Eastern Pipeline consent decree
which was entered by the court after the end of FY 1989 on October 11, 1989.

Since the inception of the Agency, $64.8 million in Clean Air Act penalties have been assessed
($45.3 million for stationary source violations and $19.5 million for mobile source violations); $64.3
million in Clean Water Act penalties have been assessed ($60.6 million in civil judicial penalties and
$3.7 million in administrative penalties); over $28.5 million in Toxic Substances Control Act civil
administrative penalties have been assessed; and over $24.0 million in Resource Conservation and
Recovery Act penalties have been assessed ($8.4 million in civil judicial penalties and $15.6 million in
administrative penalties). The Federal Insecticide, Fungicide, and Rodenticide Act and Safe Drinking
Water Act programs are largely delegated to and enforced by the States; however, EPA has assessed
$2.4 million and $1.5 million under these statutes, respectively. The remaining $400,000 in penalties
were assessed under Superfund.

Federal Judicial and Administrative
: Penalty Assessments
FY 1977 to FY 1989
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State Judicial and Administrative Enf t Activit

. ‘Several hundred thousand facilities are subject to environmental regulation, and the job of
ensunng compliance and taking action to correct instances of noncompliance with federal laws is
entrusted both to EPA and to the States through delegated or approved State programs.: EPA and the
States must rely on a ‘partnership to get the job done, with State environmental agencies shouldering a
significant share of the nation's environmental enforcement workload. In FY 1989, the States referred
714 civil cases to State Attorneys General and issued 12,126 administrative actions to violating
famlmes (of the 6,698 admmstratwe actions taken by States under FIFRA, 3 409 were warm?gnletters)

" R
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IV. Major Enfbrcement
Litigation and Key

Legal Precedents

Clean Air Act Enforcement

: This case involved alleged
violations by AVCO of the Tennessee State Implemen-
tation Plan (SIP) limits on the volatile organic com-
pound (VOC) content of coatings used on aerospace
components and assemblies (AVCO manufactures
portions of the B-1 bomber). Pursuant to an earlier
partial consent decree, AVCO had achieved compli-
ance at 16 of 21 violating coating booths by using
complying coatings or by installing add-on controls.
AVCOhad also paid a civil penalty to Federal and State
authorities of $333,000 at that time. In this final consent
decree, AVCO will achieve compliance through a
"bubble' which EPA approved. AVCO will also pay
additional penaities to the Federal and State govern-
ment of $167,000.

! : This action in-
volved alleged violations by Campbell's of limits im-
posed in the California SIP on the VOC content of
coatings used on soup cans at Campbell's Sacramento,
CA, facility. The decree provides that Campbell's pay
a $125,000 penalty and comply with the SIP. Further,
the company must maintain records of coating usage
and report any exceedances of the limits.

U.S. v. Englewood Community Hospital; On March 9,

1989, in U.S. Bankruptcy Court, EPA filed objections to

the abandonment of Englewood Community Hospital

- Corporation's defunct hospital building located in
Chicagp, IL, without first abating the severely deterio-

 rated asbestos hazard. During the hearingon March 23,
1989, the court determined that the cost of asbestos
abatement was an administrative expense, and, there-
fore, the trustee could use available estate funds to
abate the asbestos hazard prior to abandoning the
hospital buildings. The court directed the trustees to
enter into a contract for removal of friable asbestos.
None of the debtor's creditors objected to either the
abandonment of the property or to the use of estate
funds to abate the asbestos hazard. The asbestos abate-
ment contractor began the asbestos abatement soon
after the court hearing and completed all abatement
actions by April 25, 1989.

21

1.5, v, Flexcon: Flexcon, a paper and vinyl surface
coater, allegedly emitted excessive VOCsat its Spencer,
MA, facility. In addition, EPA claimed that Flexcon's
operations violated the New Source Performance Stan-
dard (NSPS) ior pressure sensitive tape and label sur-
face coating operations. Under this consent decree,
Flexcon must operate and maintain pollution control
equipment, pay a civil penalty of $60,000, and is subject
to stipulated penalties if it violates the terms of the
decree. In this decree, EPA imposed recordkeepmg
requirements beyond those required under the NSPS to
assist EPA inassessing the company's compliancestatus.
Flexcon must report on its day-to-day operations, pro-
viding the government with its daily VOC emissions
and information on the quantity of each coating used
daily.

: During FY 1989, there
were two cases that mvolved violations by General
Motors Corporation (GM) of VOC emission require-
ments of the Louisiana and Texas SIPs, promulgated
pursuant to the Clean Air Act. Settlement in principle
of these two major enforcement actions wasreached on
September 20, 1989. The Consent Decree for the Shre-
veport, LA, facility, and the Settlement Agreement for
the Arlington, TX, facility provide for $170,000 in civil
penalties and equitable relief. Specifically, at Shre-
veport, GM has agreed to petition the State to amend
the SIP to incorporate the 15.1 VOC emission limit
along with the top coat protocol, and to comply with
these requirements. GM has agreed to similar provi-
sions with respect to the Arlington, TX, facility.

: Aftera court rulmg that
Hugo Key & Son, Inc. was liable for violations of the
Clean Air Act, the United States and Hugo Key agreed
to resolve this enforcement action by consent decree.

- Under the decree, Hugo Key will pay a civil penalty.of

$25,000 to the federal government. In addition, the
company has agreed to comply with extensive injunc-
tive relief. Hugo Key is a building contractor that was .
hired by the U.5. Navy to demolish certain buildings at
the Naval Education and Training Center in Newport,
RI. This demolition involved asbestos and was subject
to the requirements of the National Emission Standard
for Hazardous Air Pollutants (NESHAT) for asbestos.
The United States' complaint aileged that Hugo Key
violated the removal and disposal requirements of the
NESHAP as well as a request for information and an
administrative order issued by EPA.

Asbestos is recognized as a human and animal
carcinogen for which no safe levels of exposure are
known to exist. It is also known to cause the serious
reSp:ratory illness, asbestosis. Both cancer and asbesto-
sis are caused by inhaling or ingesting asbestos fibers.
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The asbestos NESHAP is designed to prevent or mini-
mize emissions of asbestos fibers when buildings con-
taining asbestos are renovated or demolished. Tohelp
insure against any future violations of the asbestos

NESHAP, Hugo Key agreed in the consent decree to .

- some of the most extensive injunctive relief ever ob-
tained by the government in this type of case. Hugo
Key has agreed to comply not only with the asbestos
NESHAP in all future demolitions or renovations, but
also to many provisions which are not part of the
-NESHAP. These include inspection, notification, per-
sonnel, training, outreach, reporting, and recordkeep-
ing requirements as well as penalties from $1,000 to
$25,000 for violations of the decree’s provisions.

U.S. v, Lenox: On January 6, 1989, EPA signed a
consent decreeresolving acivil action against Lenox for
violation of the NESHAP for arsenic at three glass
melting furnaces at the company's facility. The case

had been filed for failure to submita sourcereportand

failure to demonstrate compliance on time. The decree
requires Lenox to comply with the arsenic NESHAP
and to pay a civil penalty of $60,000. This is the first
civil action to be resolved involving the arsenic NE-
SHAP.

;. In this Preven-
tion of Significant Deterioration (PSD} case, Louisiana
Pacificagreed to pay a penalty of $120,000 and to install
control equipment costing over $2,000,000 at its Hay-
ward, WI, waferboard plant. Settlement was reached
after EPA prevailed in the liability portion of the con-
current Section 120 proceeding.

U.S. v. LTV Stee]l Corporation: In this case, EPA
alleged that LTV failed to comply with a limitation on
coke oven door leaks imposed by an April 1979, PSD
permit at its Chicago, IL, facility. To settle this action,
LTV agreed to install new technological doors, door
jambs and jamb sealing systems which would meet the
PSD requirements. In addition, LTV paid a civil pen-
alty of $337,000.

EPA filed suit
against Occidental Chemical Corporation {(formerty
known as Hooker Chemicals and Plastics Corporation)
for violations of the Federal Clean Air Act. The suit,
filed on August 2, 1989, alleges violations of the NE-
SHAP for vinyl chloride at Occidental Chemical's
Pottstown, PA, plant (the former Firestone plant). The
action seeks to reduce emissions of vinyl chloride and,
spedfically, emissions from the production of polyvi-
nyl chloride, at the plant.

Overexposure to vinyl chloride can cause can-
cer and other health disorders. The vinyl chloride

NESHAP reflects EPA’s concern over the potential for
exposure to the general public. The suit cites Occiden-
tal Chemical for inadequate prevention and minimiza-
tion of vinyl chloride emissions from reactors and other
equipment at the Pottstown plant, for not performing
timely inspections, and for not reporting certain of its
activities under the vinyl chioride NESHAP. EPA is
seeking a judgment on liability, civil penalties, and an
injunction requiring compliance with the vinyl chlo-
ride NESHAP regulations through improvements to
the Pottstown plant's vinyl chloride emission control
program.

: This case involves violations of asbestos
demolition and renovation NESHAP regulations pur-
suant to Section 112(c) of the Clean Air Act. On Septem-
ber21, 1989, a consent decree was lodged with the court
for $105,000in civil penalties and injunctive relief. This
case is significant, not only for the civil penalty, but
also for the principle of liability that it establishes. In
this settlement, Reynolds Metals was held accountable
for violations of a company to which it had contracted
salvage rights in the structures undergoing asbestos
demolition/renovation, before such operations began.

. S, v, Queen City Barrel Company: The United
States and Queen City Barrel Company, a barrel recla-
mation plant located in a densely populated residential
and industrial area of Cincinnati, OH, agreed to resolve
this Clean Air Act enforcement action by consent de-
cree. Under the decree, Queen City will pay a civil
penalty of $25,000 to be divided equally between the
State of Ohio and the U.S. Treasury. The company also
agreed to install equipment to control its pollution and
to keep records and make extensive reports to EPA.
Queen City Barrel paints and reconditions fifty-five
gallon drum containers at the facility. Concerned that
heaith problems experienced by residents in the com-
munity may be linked to pollution from the plant, EPA
and the State of Ohio conducted inspections through
which multiple opacity and particulate matter viola-
tions were identified at the incinerator operation. Asa
result of intensive negotiations, Queen City agreed to
install control equipment to ensure its compliance
with the opacity and mass standards by February 28,
1990.

In addition to the incinerator problems, Queen
City's paint coating lines area source of VOCs, a precur-
sor to ozone and smog; therefore, these coating lines
must comply with established limits as well. After
inspecting the site, EP A concluded that Queen City was
not in violation of the VOC standards; nevertheless,
under the terms of the consent decree Queen City must
use poliution control equipment on its painting lines to
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achieve and maintain compliance beyond what is re-
. quired under the Ohio SIP for the life of the facility. In
- addition, the company agreed to install extensive con-
trols on VOC emission points that were not strictly in
" violation of the law, but were probable con tributors to
. local health problems, : P

'wﬂ:phms_mmmmmc.: Timely and
accurate notices of asbestos demolition and renovation
are necessary in order-for the regulating agencies to

" conduct inspections to ensure that proper asbestos

removal and disposal practices are followed. In this
case, P.W. Stephens had, on more than one hundred
occasions, submitted late notices of asbestos renova-
tion and/or demolition operations. The penalty of
$125,000 is the largest to date for purely notification
violations of the asbestos NESHAP. Under the terms
of the consent decree, P.W. Stephens agreed to adopt
exacting notification procedures beyond thoserequired
under the NESHAP. The decree remainsin effect for 21
months following entry :

-H.Lll&KiEaulg&HﬂlsL EPA ﬁled suit agamst the
USX Corporation on January 18, 1989, in the Eastern

District of Pennsylvania alleging violations by USX of
its particulate matter SIP emission limitations. The suit
alleges-that USX has been exceeding the allowable
particulate matter emission limits at its sinter plant,

open hearth shop, and blast furnace cast houses at the -

Fairless Hills plant which is located-in Bucks County,
PA. Inaddition to penalties of up to $25,000 per day per
~ violation, EPA is seeking injunctive relief that will
bring USX into compliance with the provisions of the
Pennsylvama SIP. . . 1
U.S. v. Volkswagen of America: On August 15, 1989,
- the U.S. filed a complaint against Volkswagen (VW) of
America alleging violations of VOC emission limita-
tions at its New Stanton, PA, automobile assembly and
surface coating plant. The violations cited in the com-
plaint involve unauthorized increases in VOC emis-
sions due to higher production rates and addition of
several new VOC emitting operations to the plant.
Under the Clean Air Act and the Pennsylvania SIP,
.increases in VOC emissions must be accompanied by
offsets or reductions in emissions at other sources.
Although VW secured some offsets, it failed to submit
them to EPA. A consent decree was entered on October
-3, 1989, requiring VW to pay a civil penaity of $600,000
and not reopen its New Stanton plant (the plant is
currently shutdown) without first coming into compli-
ance with all apphcable Federal and State requlre
ments. DL VI "

- B Lo
Mogbile Source Program "

Phasedown Cases: . A complaint was filed against
DuPont on December 28, 1988, seekmg approximately
$8,000,000 in civil penalties for nine calendar quarters
of violation of the lead phasedown regulations. This
case is currently in the discovery phase of litigation.

- Several other major lead phasedown cases are also in

hhgahon

Processing Lead Phasedown: This lead phasedown
case was settled for $1,811,743 after a Notice of Viola-
tions letter was issued for lead phasedown violations.
Enron is an international corporation with several
domestic refineries. An innovative settlement was
reached whereby Enron agreed to pay $747,859 to the
U.S. Treasury, and. $278,358 to help finance various

"brown cloud” air polluhon studies. This settlement

was accomplished with the cooperation and support of
the State of Colorado.

EOLGMDIQLQQNP.W During the past year, a Notice
of Violation letter was issued to Ford Motor Company

.alleging that Ford denied warranty coverage required
by the Clean Air Act. The emissions warranty covers
.defects in emissions related parts or components in an
‘automobile for five years or 50,000 miles, whichever
comes first. The Agency ‘initiated this action as it
became aware that Ford denied‘emissions warranty
coverage in numerous instances where the Act requires
it. With the advent of Inspection/Maintenance pro-
grams around the country and increased vehicle owner
awareness of the warranties, numerous complaints
were received about Ford by EPA. Settlement was
reached August 10, 1989. Ford agreed to pay a $92,000
penalty, to reimburse aggrieved complainants, and to
change its policy to cover carburetors, fuel injectors,
intake manifolds and other emissions-related devices.
Additional investigations are ongoing against other
manufachxrer&

W&n&ﬁnﬁlﬁ.ﬁﬂg An action was filed
against Pilot and Sonic in the U.S, District Court, East-
ern District of New York, for violations of 40 C.F.R. Part
80 relating to sale or distribution of unleaded gasoline
containing excess lead. The court granted the govern-
ment's motion for summary judgment and assessed a
civil penalty of $610,000. The defendants had argued
that because all their business transactions were con-
ducted by telephone and they never handled the gaso-
line, they should not be held liable for the violations.
This decision is s:gmf:cant both because it presents a
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favorable ruling on the scope of distributor liability
under the unleaded gasoline regulations and because it
bears on the scope of distributor liability under the
volatility regulations.

. An action was

U.S, v, Shaffer Muffler Shops, Inc

filed in federal district court in Corpus Christi, TX,
against Shaffer Muffler Shop for removing catalytic
converters fromover twenty vehicles. The appropriate
penalty amount was the main issue at trial. The judge,
.after takinginto consideration the defendant's financial
difficuities and other factors, assessed a penalty of
$1,750 per vehicle, for a total judgment of $36,750. This
is the highest civil penalty per violation assessed by a
court to dateforviolation of the anti-tampering prohi-
bition of section 203 of the Clean Air Act.

U.S, v. Ketchikan Pulp Company: Ketchikan Pulp
Company (KPC) owns and operates a pulp mill near
Ketchikan, AK. The complaint filed in this matter
alleges that KPC violated the Clean Water Act (CWA)
by discharging pollutants from its pulp mill into Ward
Cove, AK, in violation of both the terms of its National
Pollution Discharge Elimination System (NPDES) per-
mit, which incorporates national guidelines for the
pulp, paper, and paperboard industry, and the termsof

a previously issued administrative order against the -

company. Ward Cove hasa history of significant water
quality problems due largely to discharges of pollut-
ants from the mill. The consent decree provides for the
payment of an up-front penalty of $175,000 for all of
KPC's past violations of its NPDES permit occurring
through April 1,1989. Itis also the first consent decree
that allows for the collection of additional up-front
penalties forviolations occurring after the negotiation
of a settlement amount, in this case for additional
violations occurring between April 1,1989,and thedate
of lodging of the decree. The decree also contains
stipulated penalties for failure to comply with the efflu-
ent limits of the permit.

The consent decree,
filed June 20, 1989, in the U.S. District for the Distnct of
Minnesota, resolved EPA’s lawsuit citing Koch for
wastewater discharge violations of the CWA The
decree orders Koch to upgrade and maintain its waste
water treatment plant, identify and limit its to:ac dis-
charges, and subrmnit to EPA and the anesota Pollu-
tion Control Agency a laboratory quality control and
quality assurance plan. The decree also orders I$och to
pay a $2.2 million fine, which is one of the largest fine
ever levied against a single discharger for violations at

a single facility., The U.S. Treasury will receive $1.54
million of the fine; the Minnesota State Treasury will
receive $460,000. In addition Koch paid $200,000 to
fund three environmental projects in the State of Min-
nesota. According to the lawsuit, Koch repeatedly
exceeded the limits of its discharge permit for ammo-
nia, phenols, chromium, total suspended solids, and
biochernical oxygen demand. If the decree is violated,
Koch will be subject to stipulated penaltles ranging
from $500 to $400,000.

: Koppersoperated a coke oven battery
in Toledo, OH, in violation of the categorical pretreat-
ment standards. In a consent decree entered on Octo-
ber 12, 1988, Koppers agreed to pay the United States a
penalty of $950,000. This is the largest penalty ever
paid by anindustrial source for violations of pretreat-
ment standards at a single plant.

U.,S. v, Sauget: On March 15,1989, EPA filed an interim
consent orderin the U.S. District Court for the Southern
District of Illinois, requiring the American Bottoms
Regional Treatment Facility located in Sauget, IL, to
add activated carbon to its secondary-treatment system
to reduce the toxicity of its effluent. The American
Bottorns plant receives more than half of its wastewater
flow from industries in the area which include Mon-
santo, Cerro Copper, Ethyl Petroleum Additives, Big

.River Zinc, Clayton Chemical, Trade Waste Incinera-

tion, Pfizer Pigments, and Midwest Rubber Reclaim-
ing. Monitoring reports indicate a significant decrease
in the toxicity of the wastewater being discharged from
the facility to the Mississippi River since the consent
order was filed.

n iti

Uﬁd&manmnh This suit alleges violations
based upon the City of Beaument, TX, complete failure

to implement the requirements of the approved pre-
treatment program forindustrial users whichdischarge
into the City's Publicly-Owned Treatment Works
(POTW). The POTW treats and discharges 30 million
gallons of wastewater per day into a drainage ditch
which empties into the Hillebrandt and Taylor Bayous.

- The POTW serves a -connected population of about

118,000 people and approximately 268 industrial users.

Since 1983, the City of Beaumont has been

‘committed to anindustrial pretreatment program which

required the city to take certain actions to control the
flow of industrial wastes to the Beaumont POTW. The
intent of the program is to protect the POTW and
prevent the discharge from the POTW of untreated
toxic and conventional industrial wastes.
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’as0: This suit alleges that the City of
El Paso, TX, failed to implement its approved pretreat-
ment program at any of the three wastewater treatment
plants owned and operated by the City. These plants
serve approximately 480,000 people and at least 30
significant industrial users, discharging approximately
50 million gallons of wastewater daily into the Rio

Grande River Basin. The suit also alleges that the City -

of El Paso has failed to identify all significant industrial
users, to issue permits, to inspect and monitor same, to

. establish local limits to prevent interference and pass-

through, to require compliance with categorical stan-
dards, to enforce standards and requirements against
violators effectively, to maintain adequate personnel
and equipment, and to take measures toeliminate plant
overloads by industrial users. The suit also claims that
the City has violated the effluent limitsin its permits
and has failed to comply with two of the four adminis-
trative orders 1ssued by EPA :

U&.!-.Ciblﬂih{mdo_chﬁ The United States and
. City of Nacogdoches, TX, agreed to the simultaneous
filing of a Complaint and Consent Decree against the
City based upon violations of the CW A with respect to
. Nacogdoches' failure to implement the requirements of
.its approved pretreatment program for industrial dis-
- charges of 63 million gallons per day of wastewater
into the POTW. The POTW serves'a connected popu-
lation of approximately 34,000 persons with about 14%
- of the flow coming from industrial users. The City of
- Nacogdoches has been committed to an industrial
. pretreatment program since 1983, which required the

City to take certain actions to control the flow of indus-

trial wastes to the Nacogdoches POTW.

U.S. v, City of San Antonio: Thlssultallegesv:olatlons
of the Act's pretreatment requirements at the City's

_three wastewater treatment plants which serve ap-
proximately 785,000 people, and more than 100 signifi-
cant industrial users, discharging about 154 million
gallons of wastewater per day into three rivers in the
San Antonio River Basin. The suit alleges violations
since the pretreatment program was approved in Feb-
ruary 1985, and includes allegations of failure to issue

_permits to all industrial users, to include enforceable
compliance schedules in industrial-users permits, to
inspect and monitor significant industrial users, to
establish technically-based local limits to control in-

"dustrial discharges of pollutants to its plants, to enforce
‘standards and requirements against violators, and to
comply w1th an EPA administrative order.

' 'I'he United States and the City of San Antonio
‘have ‘entered into a consent decree whereby the City
has committed to develop an enforceable response
protocol and to enforce against industrial violators; to
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develop technically-based local limits; to include the
limits in permits and to enforce them; and to include
enforceable compliance schedules in the industrial
discharge permit of each non-complying industrial
user. Additionally, the City of San Antonio has agreed
to pay a civil penalty in the amount of $225,000 for past
violations. The consent decree provides for continuing
court supervision of the City's compliance activities.

.

!

1LS. v, Centaur Petroleym: The consent decree, en-
tered April 4, 1989, in the U.S. District Court for the
Southern District of Indiana, resolved a lawsuit filed
against Centaur Petroleum, of Plainville, IN, for under-
ground injection control (UIC) violations at nine of its
Indiana injection wells, and orders Centaur to pay a
$55,000 fine. The decree also orders Centaur to main-
tain compliance with the operating permits for the nine
wells. According to the lawsuit, Centaur had violated
UIC regulations by continuing to operate the wellsafter
losing EPA authorization. The company also failed to
demonstrate, in a timely manner, the mechanical integ-
rity and the absence of fluid migration in the wells. In
addition, Centaur Petroleum continued to inject after
the deadline for therequired denmnstrahorghadpqssed
.S, v. Midway Heights County Water District: On
May 25,1989, a consent decree was entered by the U.S.

District Court for the Eastern District of California

resolving EPA’s enforcement action against Midway
Heights County Water District. EPA’s action was
brought under the Safe Drinking Water Act (SDWA) to
compel the District to comply with National Primary
Drinking Water Regulations. The District, which sup-
plied raw irrigation ditch watertoitscustomers, claimed
that it was merely an irrigation district. In October,
1988, the district courtruled on thegovernment'smotion
for summary judgment and held, in this case of first
impression, that the District was a public water system
subject to the SDWA because the water that it was
supplying was actually being used by its customers for

“human consumpnon

The consent decree requ:red the District to in-
stall imimediately an interim chlorination system pend-
ing construction of a permanentdrinking water system
which would ensure compliance with the SDWA. The
decree also n'nposed a $37,500 penalty on the District,
which serves approximately 630 customers. The Dis-
trictis required by the decree to complete its newdrink-
ing water system and come into compliance with the
Act by August 1, 1950.
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U,S. v. Squthern Wood Piedmont A Section 1431
SDWA Administrative Order wasissued againstSouth-
ern Wood Piedmont,a RCRA /CERCLA site. Contarni-
nants from the site had migrated off-site and caused

contamination in several drinking water wells. The.

company was required to provide alternate water
supplies to the effected residents. The provisions of
Section 1431 of the Act provide a means to act quickly
to aileviate an immediate problem.

1U.S. v, Aubum Foundry: The U.S. obtained a civil
penalty of $40,000 and the creation of 40 acres of wet-
land from Auburn Foundry, located in Auburn, IN, as
a result of a decree entered in May 1989. Auburn had
filled eight acres of wetland without obtaining a Section
404 permit from the Corps of Engineers.

U.S. v. Construction Industries, Inc, et al: This case
involved the unpermitted filling of wetlands in Salem,
NH. The defendants had filled approximately 6.7 acres
of wetlands between 1976 and 1985 in the course of
preparing five lots for commercial development. They
had failed to obtain the required federal permit from
the Army Corps of Engineers. EPA negotiated a con-
sent decree with the defendants which required pay-
ment of a $50,000 civil penalty and wetland restoration
and creation. The cost of the remediation plan is
estimated to be befween $400,000 and $500,000. The
complaint and consent decree were filed simultane-
ously in the U.S. District Court for New I-Iarnpshxre on
September 1, 1989.

: In
March, EPA issued an amended administrative order
for violations of the Clean Water Act Section 404. The
respondents, a large cattle feeding operation supple-
mented by a farming operation used to grow feed and
provide land for application of the animal wastes,
engaged in extensive unauthorized drainingand filling
activities in the Sandhills area of Nebraska, impacting
1,298 acres of important wetlands. Theorder, issued on
consent, represents theculmination of lengthy negotia-
tions with the respondents, with assistance provided
by the Omaha District Corps of Engineers, the U.S. Fish
and Wildlife Service, and the Nebraska Game and
Parks Commission. The order requires various actions
of respondents over a period of 10 years, including the
development and implementation of plans to address
wetland losses and impacts, and to evaluate the
impacts of manure application and chemigation on
water quality.

The Hoffman Group: An Administrative Law Judge
(AL)) issued a ruling resolving the Agency's first
administrative complaint against a developer for the
unauthorized filling of wetlands, which are protected
under the Federal Clean Water Act. Hoffman, of
Hoffman Estates, Hoffman, IL, hasbeen ordered to pay
a $50,000 fine, in addition to the $50,000 it has already
spent on mitigation and restoration effortsat the site. A
complaint, issued January 12, 1988, cited Hoffman for
filling 6.2 acres of wetlands in a Hoffman Estates
subdivision without the required permits. Hoffman
appealed the complaint through EPA's administrative
process. After a 15-day hearing, the AL] determined
that 5 acres of wetlands had been improperly filled. In
addition to paying the fine, the Hoffman Group will be
ordered to construct new wetlands to offset the loss of
the filled areas.,

nsati 1i
& Resource Conservation and Recovery Act
(RCRA) Enforcement

U.S. v, Aceto Agricultural Chemicals Corp., et al,
(RCRA/CERCLA): This is a civil action pursuant to
Sections 107 of CERCLA and 7003 of RCRA to recover
costs incurred in connection with response actions
taken at the Aidex Corporation Site, Mills County, IA

Named asdefendantsin thecase are Aceto Agncultural
Chemicals Corp., the Dow Chemical Cornpany, Far-
nam Companies, Inc., Mobay Corporation, Ciba Geigy
Corporation, Mobil Qil Corporation, Platte Chemical
Corporation and Velsicol Chemical Corporation. Each
of the defendants contracted or otherwise arranged
with Aidex for formulation and packaging of technical
grade pesticides. The complaintalleges that each of the
defendantsisliable for responsecosts incurred at Aidex
under Section 7003 of RCRA because, by virtue of their
relationships with Aidex, "contributed to” the han-
dling, storage, treatment, ordisposal of solid or hazard-
ous wastes. Six of theeight defendants arealleged to be
liabie for response costs under Section 107 of CERCLA
because by virtue of their relationships with Aidex,
they "arranged for " the disposal of hazardous sub-
stances. -

On February 26, 1988, the district court granted
the defendants’ motion to dismiss under RCRA, hoid-
ing that the absence of an allegation that defendants
had authority to control how Aidex handled or dis-
posed of the wastes precluded recovery under Section
7003. The court denied the motion under CERCLA,
however, holding that principles of common law in
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conjunction with the liberal construction requ:red under
CERCLA could support liability under Section 107. All
parties weregranted leave to file an interlocutory appéal.
On April 25, 1989, the Eight Circuit Court of Appeals
.affirmed the district court's decision in part, reversed in
- part, and remanded the case for further proceedings
holding that the allegations of the complaint are suffi-
_ cient under both RCRA and CERCLA. This is a very
significant case for the Superfund Program., and there
have been a number of articles written in popular legal
. references on this decision.- Discovery is proceeding
after receipt of the Eighth Circuit decision.’ * -

State of Alabama, et al, v, EPA, et al, (CERCLA): On
- April 18, 1989, the United States Court of Appeals for
the Eleventh Circuit reversed a district court's prelimi-
nary injunction halting EPA's participation in the
cleanup of the Geneva Industries site in Texas. This is
a significant decision which dismisses a challenge to a
remedial action plan selected under Section 104 of
CERCLA. The State of Alabama, its governor, attorney
general, and head of the Department of Environmental
Management sought to enjoin the shipment of PCB-
contaminated soils froman NPL site in Texas to Chemi-
cal Waste Management's disposal facility in Emelle,
AL. They challenged EPA's failure to provide them
with notice and a hearing before selecting the remedy
for the Geneva site. The district court enjoined the
cleanup and directed EPA to. _reopen its Record-of
Decision for the Texas site-to afford the citizens of
Alabama an opponumty to comment on the remedial
actlon plan. . R L

The Eleventh Ci:cuit reversed the grant of pre-
liminary injunction, reversed the grant of summary
judgment, dissolved the permanent injunction, and
dismissed the case for lack of subject matterjurisdiction
holding that the plaintiffs lack standing to challenge
under the Fifth Amendment EPA’s failure to provide
them with notice and an opportunity to participate in

developing the appropriate remedial action for the:

Geneva site in Texas. Because the plaintiffs challenged

a remedial action plan selected under Section 104 of
CERCLA, the court also held that Section 113(h) of .
CERCLA removes this challenge from Federal jurisdic- -
tion under Section 113(b). ‘The court concluded that °

Congress intended to remove challenges to remedial
action plans from the jurisdiction of the Federal courts
until the remedial action-hasbeen taken. Thus, the

court also found no basis for, the exercise of Federal.:

jurisdiction overclalmsbroughtunder the Adnumstra-
tive Procedures Act. n

On September 29,
1989, a consent decree between EPA, the State of Mary
land and Allied-Signal Inc., under Sections 3008(h),

7002, and 7003 of RCRA was entered in the U.S. District
Court for Maryland. This is the first settlement in the
nation for complete remediation of a site under RCRA
corrective action authorities. The projectis expected to
cost $70 million, ,

* The 20-acre site.involved is a former chemical
manufacturing facility. located on Baltimore's Inner
Harbor which is heavily contaminated with chromium,
primarily in the hexavalent (carcmogemc) form. The

- site discharges more than 62 pounds a day into the

Harbor, the Northwest Branch of the Patapsco River
and the Patuxent Aquifer. The decree calls for the
dismantling of the buildings, construction of a deep
hydraulic barrier and a cap, maintenance of an inward
flow of groundwater into the site, and long tera moni-
toring of corrective measures to'meet risk-based per-
formance standards. The decree also contains provi-
sions for remedy failure and perpetua.l liability on the
part of Allied Signal, and requires the approval of EPA
and the State of Maryland before any redevelopment of
the site can occur

Lo
[8

In the Matter of All Regjons Chemijcal Labs
(CERCLA/EPCRA): On May 3, 1989, an Adrmmstra—
tive Law Judge (AL]) granhed EPA's motion for partial

accelerated decisionin the first CERCLA 103 and EPCRA

304 administrative action for civil penalties brought
by the Agency, and held defendantsliablefor violations
of -these statutory provisions.. The complaint alleged
that the' Respondents failed to notify the National Re-
sponse Center of a release of 180,000 poundsof chlorine
which required the evacuation of 25,000 - 30,000 resi-~
dents of Springfield, MA. Respondent also failed to
submit the follow-up notice required under EPCRA.

The proposed penalty of $122,000 will be considered at |

the hearing scheduled for May 30.

In the Matter of Amoco Qil Company, Sugar Creek
Refinery (RCRA) - From approximately 1902 until
1982, Amoco operated a petroleumn refinery at the.
Sugar Creek location, Kansas City, MO. Crude oil
processing and the other manufacturing operations .
ceased at this facility in 1982. Since 1982, Amoco has;
operated the facility as a gasoline terminal facility. A
number of pits, ponds and lagoons for waste manage-
ment purposes have also been in operatxon at the refin-
ery. Operations at the refinery resultéd in contamina-
tion of soils and groundwater with a wide variety of *.
hazardous constituents, as well as a measurable layer
of hydrocarbons floating on top of the groundwater

under a large portion of the facility. In 1982, Amoco

installed wells to recover the liquid hydrocarbons

. beneath the facility, with additional recovery wells

having been installed since 1982. In June 1989, EPA's
Region VI office and Amoco entered into a Final
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Administrative Order on Consent pursuant to Section
3008(h) of RCRA. The Consent Order requires Amoco
to continue as interim measures the ground water
extraction and recovery system, and toconductaRCRA
Facilities Investigation (RFI) and Corrective Measures

Study (CMS). A final corrective measure will be se-

lected by EPA after completion of the RFl and CMS.

U.S. v, BASE(CERCLA): On May 9, 1988, the United
States lodged a consent decree with the United States
District Court for the Eastern District of Michigan
concerning the L:qmd Disposal, Inc., (LDIj Site. The
consent decree requires those persons named as set-
tling defendants (41 parties) to implement the remedial
action selected for the LDI Site, to pay all EPA oversight
costs, and to reimburse the United States for a portion
of its past costs associated with the LDI Site. The
consent decree also includes a settlement with a group
of 494 de minimis defendants. Under the terms of the
consent decree, the United States will recover approxi-
mately $1.94 million of its past costs. The agreement
requires the settling defendants to remove groundwa-
ter contarination from the LDI site by extraction and
treatment of groundwater on-site and off-site for 16
years or 27 pore volumes, whichever is later. A slurry
wall will also be constructed. The settling defendants
will also treat the soil / waste using solidification tech-
nology. The estimated cost of the remedial measuresis
$22.4 million. The agreement also provides for the
establishment of a $1.5 million annuity for use by EPA
to undertake any necessary additional remediation
after completion of the 16 years or 27 pore volumes of
groundwater remediation.

.S, v. B.F. Goodrich (CERCLA): On October 24, 1988,
the United States District Court in Connecticut issued
an order under CERCLA Section 106(a) requiring the
owners of the Beacon Heights Landfill Site to provide
site access to thirty-two generators who have agreed to
perform the site clean-up. The generators agreed to
perform the cleanup under a consent decree entered
September 15, 1987. The court found that the presence
of benzene, toluene, and bis (2-chloroethyl) either in
soils and groundwater constituted an imminent and
substantial endangerment to public health or welfare
or the environment. The order requires the owners to
provide"full and unrestricted access” to the siteand not
to “interfere in any way with the conduct of such
response activities." EPA sought the order under Sec-
tion 106(a) because EPA could not designate the gen-
erators as its representatives, since the generators re-
fused to indemnify the United States for theiractions as
required by the access guidance. This is the first time
nationally that a court has issued an order for access
under Section 106(a).

Bunker Hill Site (CERCLA/CAA) During FY 1989,
there were several unique developments at this site
near Kellogg, ID. Under a 1989 consent decree, Gulf
Resourcesand Chemical Corporation, the former owner
and operator of the smelting operations at the site, and
Pintlar Corporation of Idaho, a subsidiary of Gulf, are
required to pay a settlement of $1.42 million for re-
sponse costs associated with a "Fast Track" removal
action conducted in 1986 at the site. The settlement
includes $900,000 to EPA for direct costs, as well as
reimbursement for DOJ's direct enforcement and labor
costs. EPA'senforcement costs and theindirect costs of
EPA and DOJ were deferred but the right to seek
compensation in the future was retained. In another
action involving Gulf Resources, EPA and DOJ reached
an agreement with the company regarding its pro-
posed reorganization as a subsidiary of Danbury Lim-
ited, a Bermuda Corporation. Such a reorganization
would involve the transfer of Gulif's assets out of the
United States, possibly making future cost recovery
impossible. Under the agreement, Gulf agreed not to
transfer assets to the new Bermuda affiliate, by way of
dividends, loans, or otheraccommodations. Thisagree-
ment will give EPA the ability to seek additional relief
should itneed to do so,and is the first agreement of this
type in the country.

The most recent development at the Bunker Hill

Site occurred on September 5, 1989, when an EPA
- inspection team was denied access to the smelting

facility. The inspections were to determine compliance
with the Clean Air Air asbestos NESHAP regulations at
the now defunct zinc, lead, and phosphoric acid smelt-
ingcomplex. A warrant wasexecuted thenextday. The
following day, Minerals Corporation of Idaho, Inc., the
current owner of the smelting facility, filed a motion to
quash the warrant in District Court. The Court issued
a temporary restraining order that prohibited EPA
inspectors from doing a records review, but allowed
EPA to continue with the physical inspection.

California Gulch (CERCLA): A unilateral order pur-
suant to Section 106 of CERCLA was issued to four
defendants (Asarco, Resurrection, Newmont, and Res-
Asarco Joint Venture) within 24 hours of the negotia-
tions failing on agreement to a consent decree for
remedial design/remedial action. The defendants are
currently in compliance with the unilateral order,
implementing a $24 million remedy on the Yak Tunnel
portion of the site. The order proved to be an effective
enforcement tool to get the PRPs to implement a costly
remedy, thereby saving significant Superfund resources.

CERCLA Section 120 Federal Facility Int
Agreements: In FY 1989, EPA Region IX negotiated
eight CERCLA Section 120 Interagency Agreements
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* (IAGs) with Federal facilities.. These included: the first
Section 120 Agreement with the Department of Energy
(Lawrence Livermore National Laboratory, November
1988); the first Section 120 Agreement between EPA, a
State,and the Navy (Moffett Naval Air Station, August
1989). Region IX entered into two Section 120 Agree-
ments with the Army (Sacramento Army Ammunition
Depot, Decemnber 1988, and Sharpe Army Depot, March
1989), which were the first Army IAGs to incorporate
the model provisions negotiated between EPA and the
: 'Department of Defense. .

In May 1989 EPA Reglon IX, the California
Department of Health Services, and the U.S. Air Force
reached final agreement on generic language that to

date has been incorporated into CERCLA Section 120 .

Federal Facility Interagency Agreements (IAGs) for
four Air Force Bases on the National Priorities List:
Norton AFB (signed June 29, 1989), and Castle, McClel-
lan, and Mather AFBs (signed July 21,-1989). The
generic Agreement has long-term significance because
the parties have agreed to use it for future IAGs for all
" AirForce NPLsites in California. Key provisions in the
generic Agreement include, among others, EPA and
State involvement in removal actions and require-
ments in the event of base closure.

On September 15, 1989 , EPA entered into a consent
agreement with Champion Intemational. In the Agree-
ment, Champion agreed to do a site assessment and
submita Corrective Action Plan to clean up groundwa-
‘ter contaminated with hazardous substances, not pe-
troleum, at its Woodrow Street facility in Atlanta, GA.

December 16, 1988, EPA'entered into a Consent Order
with Chevron U.S.A., Inc., under Section 9003(h} of
RCRA, for the cleanup of groundwater and soil con-
tamnination resulting from petroleum leakage from
underground storage tanks located near a residential
site in Pineville, WV. This was the first consent order
for the performance of corrective action under the UST
program where therewas a threat to human health due
to the presence of hydrocarbonvapors at nearexplosive
levels in a residence. The consent order requires reme-
dial work over an extended period of time.

U.S. v. Clow Water Systems (RCRAX On August 18,
1989, a consent decree was entered in this case concern-
ing aniron pipe and fittings manufacturerand division
of McWayne, Inc. Clow discharged between 500,000
and one million gallons of contaminated wastewater
per day into a surface impoundment at its Coshocton,
OH, facility. The consent decree requires Clow to close
the surfaceimpoundmentaccording toa planreviewed,

approved and overseen by EPA." The wastewater is
being treated in a new on-site plant designed specifi-
,cally for this purpose. Clow must also close drum.

~storage areas and undertake investigation and correc-
tive action for releases of hazardous constituents. The
decree also imposes a $725,000 civil penalty, the largest
RCRA civil penalty ever for an out-of-court settlement
under the RCRA Loss of Interim Status (LOIS) provi-
sions. Previously, in December 1988, the court-had
issued an Order granting most of the rehef requested in
-the United States’ Motion for Partial Summary
_Judgment. Most significantly from anational perspec-
tive, the court ruled that RCRA 3008(h) requires correc-
tive action for releases of hazardous constituents as
well as hazardous waste.

118, v. Crown Roll Leaf (CERCLA/RCRA): On Apnl
28, 1989, the U.S. District Court for the District of New
Jersey issued a Letter-Opinion awarding penaities in
the amount of $142,000 against Crown Roll Leaf, Inc.,
for violations of a CERCLA Section 104(e) and RCRA"
Section 3007 information request. The court previously
ruled that EPA’s information request was reasonable,
that the information requested by EPA was consistent
with the legislative purposes of CERCLA and RCRA,

and tbat Crown violated CERCLA Section 104(e) and
RCRA Section 3007 by failing to respond to EPA's
information. request. The court considered several
factors in its determination of an appropriate penalty.

First, the court considered the purpose of.the civil
penalty - deterrence. The court then evaluated the five
factors to be considered by a court in assessing civil-
penalties: the good or bad faith of the defendant; the
injury to the public; the defendant's ability to pay; the
desire to eliminate the benefits derived by a violation;
and the necessity. of supporting the authority of the
enforcing agency. The court found that each of the five
factors supported a significant penalty against Crown.
The court awarded the requested amount of $100 per
‘day for each day of violation of RCRA, and $100 per day

for each violation of CERCLA (630 of non-compliance .

from the effective date of SARA), fora total civil penalty.
of $142,000 plus costs. The award was upheld by the
U.S. Court of Appeals for the Thlrd Circuit. ‘

u.s.l,_umumm_(cmcm In July 1989 EPA.

obtained a Federal District Court Order foraccess to the .
. Davis Liquid Site in Smithfield, RI, for remedial design

activities. Inlight of the threatening behavior by thesite
owner in the past, the court orderincludes a very broad
non-interference provision which prohibits the site
owner from threats, harassment, or 1nt1rmdat10n of
EPA representatives. : :

U.S. v. Deere and Company (CERCLA): In September
1989, pursuant to CERCLA Sections 104, 106, 107 and
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122, a consent decree was signed by the parties and
referred to the Department of Justice for lodging. The
site is the location of an operating manufacturing plant
and had previously been proposed for the National
Prioritieslist (NPL). Subsequently, EPA provided notice

that the site would be removed from the proposed NPL -

because it was subject to RCRA corrective action au-
thority. The CERCLA consent decree requires Deere to
conduct specific remedial action to clean up the site and
to pay oversight and enforcernent costs.

It the M .EH.IS'LD- ‘,,El

In June 1989, the State of Missouri, the Department of
the Army, and EPA completed negotiation of a CER-
CLA Section 120 Federal Facility Agreernent for the
Lake City Army Amununition Plant. Inaddition to the
RCRA compliance issues addressed in a December
1988, Federal Facility Compliance Agreement (FFCA),
Lake City Army Ammunition Plant was listed on the
National Priorities List (NPL). The Agreement, which
is based upon the EPA/Department of Defense model
language, requires that the Army conduct a remedial
investigation and feasibility study (RI/FS), potentially
including operable unitRI/FSs, and implementation of
the remedial action selected as a résult of the RI/FS.
The Agreement specifically provides for the December
1988, RCRA Federal Facilities Compliance Agreement
to remain in effect. It further provides for all ground-
water remediation to be conducted as a CERCLA
remedial action, rather than a RCRA corrective action,
and makes provision for closure of certain hazardous
waste management units, not specifically addressed in
the FFCA, as part of the remedial action. The Agree-
ment has been signed by all parties and EPA is prepar-
ing the Notice for public review and comment on the
Agreement before it becomes final.

In the Matter of United States Department of Energy
(DOE), Kansas City, MO Plant (RCRA): This is the
first RCRA Section 3008(h) order issued by EPA's Region
VII office to a Federal facility.- The order requires
remedial activities to restore areas contaminated by
PCBsand other hazardous wastes which were stored in
a floodplain. Other actions stipulated by the order
include groundwater characterization, spill contain-
ment, VOC emission controls, radionuclide modeling,
and control of discharges to the sanitary and storm
sewer systems,

Diamond Alkali Dioxin Site (CERCLA): In August
1989, a consent decree was lodged with the court which
provides that two defendant companies, Occidental
Chemical Corporation and Chemical Land Holding,

will fund and implement the interim remedial actions
required at this dioxin site located in Newark, NJ. The

remedy, which includes a slurry wall and capping, has
an estimated cost of.$20 million. .The decree-also
requires the defendants to assess and develop other
technologies which utilize more permanent solutions
for the contaminants remaining at the site. The decree
is noteworthy because it also contains a "technology
reopener” which mandates (subject to dispute resolu-
tion) that the defendants finance and implement future
response actions which may be triggered by an EPA
determination that a new technology promises a more
permanent solution for remaining contaminants.

;: On April 28, 1989, EPA
filed an Administrative Complaint, Finding of Viola-
tion, and Compliance Order against Dow Corning,
which is among the first filed pursuant to RCRA Sec-
tion 3017, the regulations governing the export of haz-
ardous substances to foreign countries. 40 CFR 262.52,
as adopted by reference in Michigan's Administrative
Code, requires that a person shipping hazardous sub-
stances to a foreign country have that country’s permis-
sion on a form which must accompany the hazardous
substances shipment, along with the RCRA manifest.
Dow shipped hazardous substances in early January,
1989, from its Midland, MI, plant into Canada without
the proper Acknowledgement of Consent form from
the Canadian government. EPA recovered $8,000asa
result of the June 21, 1989, Compliance Agreement and
Final Order. This action demonstrates EPA's strong
commitment -to foster mtemat:onal enmronmental
coopemtzon

-Mnmt:ﬁnmxannnmcnm In May 1989, a

civil judicial enforcement action was filed against the
Envirite Corporation of Thomaston, CT, for the dis-
posal of hazardous waste without a permit in violation
of RCRA. Envirite Corporation is a commercial haz-
ardous waste treatment, storage, and disposal facility
which handles approximately 35% of the hazardous
wastes generated in New England. On November, 14,
1986, the company obtained an exclusion from hazard-
ous waste listing for the wastes treated and disposed by
the facility conditioned upon those wastes meeting
certain specified concentration levels. Envirite's dis-
posal practices consisted of on-sitelandfillingand ship-
ping off-site to commerdal disposal facilities in several
States and Canada. The case was brought after EPA
determined that certain of Envirite's wastes exceeded
the exclusion levels. Within weeks of filing, the com-
pany signed a stipulation- which was entered as an
order of the Court requiring that all waste generated
must be managed as hazardous waste unless a labora-
tory independent of Envirite verified that the waste
was not hazardous. ,
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AK On November8 1988 EPA 1ssued a Consent
Order and Compliance Agreement under RCRA to the

Federal Aviation Administration (FAA). The docu-
ment resolves regulatory violations noted at an Alaska
air strip and initiates corrective action for contamina-
tion discovered at the site, which is near Denali Na-
tional Park in Alaska. During State inspections of the
site, it was found that hazardous waste pesticides were
being illegally stored there. The consent order issued
~ pursuant to 3008(h) of RCRA requu‘es that the FAA
conduct certain "interim measures” to begin cleanup
1mmed1ately, and that a RCRA Facility Investigation
(RFI) and Corrective Measures Study (CMS) be com-
pleted. Final cleanup will be conducted undera second
order. The violations include improper. storage of
hazardous waste, inadequate closure and contingency
plans, and a deficient ground water monitoring pro-

gram.

Fieldsbrook Site (CERCLA); On March 22,1989, a
CERCLA Section 106 Order was issued to nineteen
PRPs requiring them to perform a Remedial Design
(RD) for the. sediment Operable Unit and conduct a
Remedial Investigation/Féasibility Study (RI/FS) for
the Source Control Study at the Fieldsbrook, OH, site.
The site consists of a stream in an ind ustrlal area near
Ashtabula, OH. The stream is accessible to children,
and sediments in the stream are highly contaminated.

-

Previous EPA response action at the site consisted of -

completion of an RI/FS, which established the need for
a sediment Operable Unit. When designed and imple-
mented, the sediment Operable Unit will remove some
of the contaminated sediment. The Source Control
Study will determine the origin of the contarninants, at
which time the problem can be addressed. Six PRPs
have agreed to perform this work, with a total value in
excess of $5 million. A lawsuit was filed pursuant to
CERCLA Section 107 on September 29, 1989, seeking
recovery of all response costs of approximately $969,000,
as well as attorney’s fees and costs.

i- ‘ i A compre- -

$377 000 in past costs ot of about $1.3 million. The
total valueof the settlementis approximately $28 million.
Thesettlement provides for a comprehensive cleanup of
one:of the most publicly visible sites on the original
National Priorities List. .

A noteworthy element of the seftlement is the
disposition of real estate at the site owned by the Mark-
Phillip Trust, a major landowner at the site with no
other assets. In consideration of the settlement, the

Mark-Phillip Trust conveyed its land, worth $8 to 10

million, to a custodial trust which will manage, subdi-
vide, and attempt to sell the land. When the custodial
trust sells the land, the United States will receive a
percentage of the sale proceeds to reimburse any re-
maining past costs at the site and to be applied agamst
any future respotise costs. Final settlement of the case
was prompted by EPA's issuance of a unilateral ad-
ministrative order against all PRPs with a delayed
effective date. Issuance of the order forced rapid coa-
lescence of previously disorganized PRPs and éstab-
lished a definite termination date for negotiations.’

In the Matter of I. Jones Recycling (CERCLA): On
May 19, 1989, EPA referred-a proposed CERCLA Sec-
tion 122(g) de minimis = settlement ‘Administrative
Order to the Department of Justice for the I Jones
Recycling, IN, removal action. I Jones was operated as
an interim status hazardous waste storage and recy-
cling facility from 1980 to 1986. Under the terms of this
settlement, 139 companies have agreed to paya total of -
$2,172,039 into the Superfund, with specificamounts to
be paid based on their volumetric contributions. Of
that total, $1,888,326 represent reimbursement for a
portion of the Agency's past costs at the site, with the-
balance representing payments in settlement of poten- -
tial penalty liability faced by parties who had not
complied with EPA’s July 27, 1988 unilateral cleanup

- Order. The de minimis settlement resolved their liabil-

ity for response costs both for the work to bedone under

. that order and for two previous removal actions by

hensive settlement for remediation of the Industn-plex -

Superfund site in Woburn, MA, was entered in April
1989. The thirty-four defendants who joined the con-
sentdecree will perform the remedial action, consisting

of a cap over contaminated soils, an impermeable cap

and gas collection and treatment system for the East
Hide Pile portion of the site, interim hot spot ground-
water extraction and treatment system, and . further
groundwater studies. The cost of the remedy is esti-

mated at $24 million, exclusive of EPA's past costs and -

the costs expended by Potentially Responsible Parties
in performance of the Remedial Investigation/Feasi-
bility Study. The defendants will pay the United States

EPA which- stabilized the site and removed liquid
wastes. In August, 1989, PRPs completed work valued
at approximately $5 million, in accordance with the
1988 Order. Sludgesand sediments were cleaned out of

+more than 30 tanks, substantial amounts of solvent-

contaminated soil were removed and disposed of, and - -
PCB contamination was removed from a basement
boiler room. Groundwater and sediments in a nearby
creed were also sampled and detemuned not to be ‘
contalmnated '

facturing, Iric. (CERCLA): In May 1988, EPA filed suit
against two parties seeking recovery of approximately -
$700,000 in removal costs and a declaratory judgment
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that the defendants are liable for all future costs at the
Stamina Mills Superfund Site in Forestdale, RI. In June
1989, EPA entered into an agreement with the defen-
dant Hydro-Manufacturing, a defunct corporation
which is the current owner of the site. Under the
agreement, after the construction phase of the cleanup
is completed in the next several years, EPA will obtain
the proceeds from the sale of the site property. The
agreement has been lodged with the court.

.. InJuly 1989, the case against defendant Kayser-
Roth went to trial. Kayser-Roth was the parent corpo-
ration of the former owner/operator of the site, Stam-
ina Mills, Inc., which dissolved in 1977. On October 11,
1989, the court held that Kayser-Roth exercised perva-
sive control over Stamina Mills and is therefore liable
both as an operator of the site and under the theory of
piercing the corporate veil. The.court’s decision ex-
pands the law on piercing the corporate veil under
CERCLA based onits conclusion that CERCLA should
be "viewed expansively" and with "no special impor-
tance [placed] upon the corporate structure.” - .

In the Matter of Kerr-McGee Corp. (Forest Products
DivisionKRCRA): In November 1988, Kerr-McGee
entered intoan AdministrativeOrderon Consent which
requires the company to implement a corrective action
program, including interim measures, at its Spring-

field, MO, facility to address creosote contamination of -

soil and groundwater. Under the terms of the Order,
interim measures include closure of three surface
impoundments and an experimental land treatment
area at the facility. The company is also required to
pump and treat groundwater removed from two
trenches constructed at the facility that are to intercept
contaminated groundwater leaving the site. Implem-
entation of additional corrective measures by EPA will
be the subject of future negotiations. -

Lakehurst Naval Air Engineering Facility: This facil-
ity contains forty-four known "hot spots” whereaircraft
fuels, oils, hydraulicfluids, volatileorganic compounds,
and other contaminants were disposed of over the
years. In FY 1989, EPA Region II negotiated an Inter-
Agency Agreement with the Navy which encompasses
all activities relating to the site including the Remedial
Investigation/Feasibility Study and the Remedial
Design/Remedial Action. The estimated value of this
work is $30 million. This was the third such agreement
which the Navy has executed nationwide, and the
Navy and EPA anticipate using it as a prototype for
other Naval facilities on the National Priorities List.

U.S. v, LeeBrass (RCRA): The decision in thiscase held
that EPA was not barred from requiring the Respon-
dent to amend its RCRA permit application to include

an EP toxic sand pile as a regulated unit. This case is
significant in that it was the first administrative deci-
sion in the country to rule that the July 1987, American

Mining Congress decision does not preclude regula-

_ tion of recyclable materials where the reclamation

process entails placement on the land of EP toxic mate-
rials in a manner that threatens the environment.

Lone Pine Site (CERCLA): A consent decree for
implementation of the remedial design and remedial
action at the Lone Pine site in Freehold, NJ, was lodged
with the Court on August 25, 1989. Under the settle-
ment, a largenumber of Potentially Responsible Parties
will perform work including installation of a slurry
wall, capping, and a groundwater pump and treat
system, with an estimated value of $42 million. A
referral has also been sent to the Department of Justice

‘seeking initiation of a cost recovery action against

selected non-settlors.

1L.S. v, Macon (CERCLA): On September 22, 1989, the
United States lodged with the U.S. District Court for the
Middle District of North Carolina the Consent Decree
for United States v. Macon, et al., a cost recovery action
brought by the United States for recovery of costs
incurred in conductmg a removal action at the Macon
and Dockery sitesin Cordova, NC. Significantly, it was
the first CERCLA action EPA brought against a gen-
erator of used automotive crankcase oil. Under the
settlement, the parties agree to reimburse the Super-
fund for$1,385,100, virtually 100% of the government's
documented response costs. In addition, most of the
settlors have also agreed not to contestissues of liability
in any subsequent action for a site remedy.

Mgn_o_Cnmaingx_Sj:g: Through theuseofa Section 106
Administrative Order, EPA was able to quickly re-
spond to the immediate dangers posed by the presence
of approximately 50,000 contaminated drums at the
Metro Container site in Trayner, PA, and to involve

_responsible parties in a much more comprehensive

removal action than would have been possibie had the
Agency proceeded with a removal action using Super-
fund monies. The order was signed on June 16, 1989,
and the work of removing and disposing of the leaking
drums on the site is already well underway.

The Metro Container site posed unique envi-
ronmental problems. The site had been used asa drum
reconditioning operation, and contained thousands of
drums, many still partially filled with hazardous sub-
stances from numerous sources. Although several
parties were initially informed of their potential liabil-
ity, many dropped out of the negotiation process, claim-
ing exemption from liability under the CERCLA petro-
leurn exclusion. Eventually, only five parties (Mobil,
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DuPont, British Petroleum Cil Company of America,
Arco Chemical Company, and Sun Refining and Mar-
keting Company), continued negotiations with the
Agency. The most immediate threat posed by the
presence of the leaking drums was to the surrounding
vegetation and to the wildlife in a nearby stream.
Dying vegetation and fish kills were observed at the
site. The site also posed a threat to human health
because the water from the stream was used as a source
of dnnkmg water much further downstream

Because of the urgency of the threat EPA pro-
ceeded with a stabilization measure, the construction
ofa coffer dam to prevent further leakage from exposed
drums into the stream, while efforts to contact respon-
sible parties were underway. During the stabilization
process, negotiations proceeded on an Administrative
Consent Order which would address completion of the
removal action. The result, which came only a few
months later, was a commitment from the five respon-
sible parties mentioned above to complete the removal
action. The agreement has resulted in a much more
extensive removal than originally anticipated by the
Agency. The discovery of additional drums added
considerably to the costs which would have been in-
curred at the site, but the responsible parties have
agreed to remove ail additional drums as well. In
addition, many of thedrumshavealreadybeencrushed
and removed from the site for proper disposal. This
Administrative Order has resulted in a speedy and
significant abatement of theimmediate threat posed by
this site. With work satisfactorily underway at the site,
EPA is considering the possibility of issuing a Section
106 Unilateral Administrative Order against six to ten
of the recalcitrant parties, requiring them to perform
discrete portions of the removal work remaining at the
site,

U.S. v, Murry's Ing, (CERCLA): On December 1, 1988,
EPA filed three administrative complaints alleging
various violations of CERCLA and SARA Title III in-
volving the Murry's Inc., facility in Lebanon, PA.
Murry's Inc., experienced a "release” of anhydrous
ammonia on July 12, 1988, and failed to report this
release to the National Response Center pursuant to
CERCLA Section 103, and to the State Emergency Plan-
ning Commission or Local Emergency Planning Com-
mission pursuant to Section 304 of SARA Title IIL
Subsequent investigation revealed that Murry's Inc,,
also failed to subrmnit the requisite emergency planning
documentation under Sections 311, 312, and 313 of
SARA Title I1I. The total proposed penalty for the three
administrative complaints is $68,000. The cases were
settled for a total payment of $51,250 in penalties.” The
Murry s Inc., case is the first administrative enforce

33

ment action under Sections 311 and 312 of SARA Title
III in the nation.

National Standard v, Adamkus, efal. (RCRA) OnJuly
17, 1989, the United States Court of Appeals for the
Seventh Circuit issued a very favorable decision for
EPA inthiscase, affirming the District Court's decision.
National Standard Company owns and operates two
RCRA facilitiesin Niles, MI, which were seelqng RCRA
permits. EPA proposed a sampling \ns:t to determine

- whether corrective action would be ah appropriate

permit condition. National objected to the scope of the
sampling visit, and filed a declaratory judgment action
against EPA and the contractors who were to perform
the sampling visit. EPA applied for and obtained an ex
parte warrant, and prevailed against motions for a
Temporary Restraining Order (TRO) and to quash the
warrant. The district court granted summary judg-
ment in favor of EPA on March 23, 1988, which the
company appealed. The July 17,1989, Courtof Appeals
decision upholds EPA’s position that Section 3007(a) of
RCRA provides EPA with broad authority to inspect
and sample any facility at which EPA has probable
cause to believe that statutory violations are occurring,.
The court held that the warrant in this.case: (1} was
based upon probable cause, as evidenced by the de-
tailed affidavit of the EPA technical assignee; (2) was
not overbroad, since EPA proposed taking no more
than 60 solid waste, water, and air samples, including
background samples; and (3) was properly issued ex
parte, despite the pendency of civil proceedings. Thus,
EPA was properly authorized to perform the inspec-
tion and sampling visit.

LS. v, NicoletInc etal, (CERCLA): The United States
filed a complaint in 1985 for recovery of costs incurred
and to be incurred pursuant to Section 107 of CERCLA,
withrespect to an EPA response operationat the Ambler
Asbestos Site in Ambler, PA. Nicolet Inc., filed for
bankruptcy in July 1987. In August 1989, the district
courtentered a consent decree embodying a settlement
reached between Nicolet Inc. and EPA for payment of
$900,000 towards EPA's costs. On May 25, 1989, the
other defendantin the action, Turner & Newall, reached
anagreement in principle for performance of Remedial
Design/Remedial Action and Operation and Mainte-
nance at the Site (estimated at approximately $5.5 mil-
lion), payment of EPA's oversight costs of such actions,
and payment of $550,000 towards EPA's past response
costs. The United States and Turner & Newall are
currently negotiating a consent decree.

Ninth Avenue Dump (CERCLA): An Administrative
Order was issued pursuant to CERCLA Section 106 to
approximately 185 PRPs on December 7, 1988, after
negotiations with the PRP Steering Committee. From
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the early to mid-1970's, wastes, including oil; solvents,
paint solvents and sludges, resins, acids and various
other caustic and flammable materials was disposed of
at the site which is located in Gary IN. Inspections by
the Indiana State Board of Health estimated that ap-
proximately 500,000 gallons of liquid industrial waste
had beendumped there, and approximately 1,000drums
had been buried. The Administrative Order requires
the performance of an Operable Unit at the Site, as an
interimaction for remediation of an oil layer floating on
the groundwater, to abate some of theimmediate threat
to health and environment. The Unit will consist of
construction of a slurry wall around the heaviest ground-
water contamination at the site, and the pumping and
treating of the contained groundwater. On January 13,
1989, over 100 PRPs sent EPA a Notice of Intent to
Comply with the CERCLA 106 Order; specifically, they
committed to spending $4.5 million for the Operable
Unitremedy. This compliance is significant insofar as
most of the liability evidence against the PRPs was
derived from eight depositions conducted pursuant to
the new SARA 122 subpoena authority. A second
CERCLA 106 Order was issued for the second operable
unit, and a de minimis settlement is pending.

U.S. v. Occidental Chemical C a Canal -
Sewers and Creeks) (CERCLA): In June 1989, EPA, the
State of New York, and Occidental Chemical Corp.
signed a consent decree concerning the performance of
remedial action at the Love Canal site in Niagara Falls,
NY. The decree provides for Occidental to implement
portions of the remedial action selected in EPA's 1986
Record of Decision. Specifically, Occidental will store
-the sediments to be dredged from sewers and creeks
near the site in a centralized, permitted waste storage
facility to be constructed at its Buffalo Avenue plant
nearby. Occidental will subsequently incinerate the
materials in a centralized, permitted thermal destruc-
tion unit also to be built at its plant site, and dispose of
residues remaining after incineration in accordance
withall applicable lawsand regulations. Theestimated
value of this settlement is $23 million.

U.S, v, William J. OHara, et. aL. (CERCLA); In May
1989, the court approved a consent decree resolving a
complaint filed against nine potentially responsible
parties (PRPs or settlor) pursuant to Sections 106 and
107 of CERCLA. The settlement required, among other
things, the settlor to finance and perform Remedial
Design/Remedial Action in regard to remediation of
the Henderson Road Superfund Site Injection Well
Operabie Unit (injection well unit) located in Pennsyl-
vania. The settlement was reached when EPA issued
Special Notice pursuant to Section 122 of CERCLA, to
numerous PRPs notifying them of their potential liabil-
ity for remediation of the injection well unit. Under the

decree the settlors paid past response cost of $188,000,
established a cleanup fund to finance the approximate
$7 million remediation, and agreed to pay future over-
sight costs pertaining to the operable unit. Disposalin

. the 1970's of waste into a former industrial water sup-

ply well, the injection well, located within a garage on
the site is considered a cause of the extensive ground-
water contamination discovered there.

ONeil v, Picillo (CERCLA): An explosion‘and fire in
1977 involving hazardous materials at the Picillo farm
in Coventry, R, resulted in the site being listed on the
Superfund National Priorities List. EPA and the State
of Rhode Island removed liquid wastes and more than
10,000 drums of waste from the site. Scil that was
contaminated with PCBs and phenols was removed
under consent decrees with EPA and the State. On
August 21, 1989, the First Circuit Court of Appeals
issued a decision in this case which provides a very
strong precedent supporting joint and several liability
for CERCLA cleanup costs. The Appeals Court rejected
the argument by two chemical companies that it was
unfair to hold them jointly and severally liable for the .
entire $1.4 million in site cleanup costs when their
contribution to the total amount of waste at the site was
insubstantial. In a footnote, the court also rejected the
contention that the government had the initial burden,
before joint and several liability may be imposed, of
showing that the defendants were a'substantial" cause
of the harm. The court held that damages should be

“apportioned only if a defendant meets its burden of

showing that the harm is divisible. The court upheld
the liability findings against American Cyanamid
Company and Rohm & Haas Company because they
had not met that burden. Equitable factors could come
into play, the appeals Court remarked, in a contribu-
tion action as opposed to the primary action brought by
the government.

: Aconsent
decree was entered on April 28, 1989 and ends a
litigious 13-year history for this controversial case,
which began with the discovery of high levels of PCBs
at the site which is located in Waukegan, IL. The decree
calls for remedial action including construction of a
new slip, dredging of the Upper Harbor, construction
of three containment cells, and extraction of PCBs from
contaminated soils and sediments with off-site destruc-
tion. In keeping with SARA's mandate for permanent
remedies, "hot spots,” defined as areas with PCB con-
centrations of greater than 10,000 parts per million, will
be treated by innovative technology that will reduce
PCB concentrations by 97%. The remedial action will
thus greatly reduce the existing risks of PCB exposure
on Qutboard Marine Corp., property and will improve
water quality in Waukegan Harbor, reducing to near
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zero the migration of contaminants intc Lake Michi-
gan. This project is estimated to last four years and cost
the company approximately $20 mil hon

U.S. v. James Parsons (CERCLA}Y: On August 9, 1989,
the U.S. District Court for the Northern District of '

Georgia granted in part and denied in part a govern-
ment motion requesting treble damages against defen-
dants for their failure to comply with a CERCLA Sec-
tion 106 administrative order. The Court granted the

- government's motion as to- all but one of the defen-
dants: The govemment supported its motion with '

affidavits showing that the defendants had adequate

opportunity to comply with the order before EPA

conducted the removal action. The order is significant
because it is the first Federal district court decision to

hold a defendant liable fortreble damages forviolation

of a CERCLA Sectzon 106 admtmstratwe order
- i i n '

(CERCLA): This consent decree involves the Vertac
Superfund sitelocated in Jacksonville, AR. Theconsent
decree will resolve-the United States' claims against
three corporations (Phoenix Capital Enterprises, Inc.,
InterCapital Industries, Inc. and Inter-AG Corpora-
tion)and twoindividuals (C.P. Bomar, Jr. and ]. Randal
Tomblin) ‘who are related to Vertac, the owner of a
Superfund sitein Jacksonville, AR. The consent decree
will not resolve the United States' claims against Vertac
itself. Under the consent decree, these corporations
would pay §1,840,000 toward environmental response
costs, and $126,000 tcward natural resources damages.
In addition, these corporations agreed to pay 33% of
their pretax income for the next 12 years. Moreover, if
the parent corporation liquidates within the next'12
years; the United States would obtain 40 percent of the
company's liquidation value. Becauseé of the settling
parties exceedingly limited ability to pay, this settle-

ment involves a complete covenant not to sue under

Section 122(f6)(B) of CERCLA

mmmmﬂmnmmgmmmmmm
(RCRA/CERCLA); The consent order regardmg the
Portsmouth, OH, Gaseous Diffusion Plant is the first
ever combination RCRA 3008(h} and CERCLA 106(a)
consent order for a Federal facility. Under the terms of
the order, the U.S. Department of Energy (DOE) is
required to conduct a multi-medid investigation at
approximately 40 waste units at the plant, and imple-
ment necessary corrective measures, due to the release
of radionuclides, and the presence of PCBs leakmg

from pipes in several buildings, and other organic -
compounds present at the site. DOE estimates that the -

cost of the studies and remedlauon ‘will be $112.7"
million for the life of the agreement. EPA coordinated
with the State of Ohio in this matter, resulting in a

parallel State agreement containing requirements for
submittals and time schedules identical to those in the
Federal order. The CERCLA 106(a) authority included
in the order establishes valuable enforcement prece-
dent for all Regions regarding access, reservation of
rights, and other issues. Also precedential here is the
fact that both studies and remediation are required; the
usual CERCLA order requires one or the. other.

RCRA Corréctive Action Initiative: EPA's Region I

office issuéd a combination of eight RCRA corrective
action orders/permits in FY 1989 active hazardous
waste management facilities, requiring site characteri-
zations and corrective measures studies. In two in- )
stances, EP A required ongoing river studies character- -
izing heavy metals, dioxin, and dibenzofuran migra-
tion and contamination. In one instance, the Region
required air modeling studies incident to air releases

* notcovered under the State air authorities. ' Among the
' recipients of these orders/permits were a number of

major corporations including Ciba-Geigy, Remington
Arms, United Technologies, Upjohn, and W. R. Grace.

: Alternative Dispute Reso-
lution (ADR) was used for the first time in Region V to
settlea case forrecovery of response costs. In1981, EPA
performed emergency response actions due to a PCB
spill at a city-owned facility in Youngstown, Ohio.
Approximately 15 transformers of various sizes had _

* been vandalized. Five transformers with capacities

between 250-500 gallons were tipped over on a roof,
and one had leaked 425 gallons'of PCB oil into a dirt-
filled sub-basernent. Some areas had PCB levels up to
380,000 parts per million. EPA clean-up action was |

completed in 1985, and included staging and decon-
tamination of the transformer shells, soil and debris,
and cleaning of buildings, the sewer system and the
sewer outlet area of nearby Crab Créek. An ADR
Agreement was entered into between EPA and Young-
stown in January 1989. On May 19, 1989, a CERCLA
122(h) consent agreernent was signed by Youngstown

' and Republic Hose, the firm which took over the site’

after the spill. Anamountof$295,000 wasrecoveredas .
a result of this action. The use of ADR significantly
reduced the time and resources expended by EPA in

' resolving this case. o -

EPA, Shelland

: B_o_cky_Mmm_tAinAxssnal_(CEBQLAl
_the US. Army entered into a three-party Federal Facil-

ity Agreement pursuant to CERCLA Section 120 to
conduct the overall on-post and off-post RI/FS at the
site. The Army has estimated the cost of the RI/FSat
$115 million. This agreement resolved the ongoing $2
 billion hugatlon between the’ Army and Shell, and
" committed Shell and the Army to contribute both tech-

nically and monetarily to the estimated $700 million to -
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$3 billion remedy. Stipulated penalties for failure to
meet schedule deadlines of $5,000 for the first week and
$10,000 for each subsequent week can be collected.
Early clean-up was agreed to via 13 interim response
actions, estimated to cost $138 million. Inaddition, the
Army agreed to provide $550,000 per year to EPA to
oversee the work being performed by Shell and the
Army, resulting in substantial savings to the Super-
fund.

Mmmmmcm On
September 29, the U.S. District Court for the District of
New Jersey entered a settlement with certain de mini-
mis parties in the government's CERCLA enforcement
action at the Lipari Landfill in Glouchester County, and
issued an extremely favorable opinion regarding the
propriety of the settlement. The court determined that
the settlement was "fair, reasonable, and in furtherance
of CERCLA's goals” and that the settlors met the criteria
for de minimis settlement set forth in CERCLA Section
122(g). The court disagreed with the argument of two
nonsettiors that the settlement reflects an inaccurate
allocation of liability for waste contributed to the landfill.
The court also supported the government's determina-
tion that transporters are not entitled to a reduction in
liability for waste contributed to the site by their set-
tling customers. -

{CERCLA): This case
involves a CERCLA de minimis settlement in a civil
action, which wasfiled pursuant to sections 106 and 107
of CERCLA and section 7003 of RCRA on June 25, 1986,
to compel the investigation and cleanup of a major
National Priorities List site located in Criner, OK, and
recover CERCLA response costs. (In 1988, the United
States dismissed its RCRA counts in the case.) The case
was filed against 36 of the more than 350 Potentially
Responsible Parties at the site. On September 22, 1989,
the court approved and entered the consent decree
embodying the settlement, which would, with certain
exceptions, resolve the liability of some 179 of the site
PRT's. This settlement, which represents in excess of
$11,000,000 in cash settlement payments or credits by
the settling PRF’s, is based on the EPA "Interim Guid-
ance on Settlements with de minimis Waste Contribu-
tors under Section 122(g) of SARA,: 52 Fed. Reg. 24333"
(June 30, 1987). It is the second largest of such settle-
ments that EPA has ever entered.

U.S.etal. v.SCA Servi ¢ Indiana. Inc. (CERCLA):
On July 18,1989, the Northern District Court of Indiana
entered a consent decree in this case. The Fort Wayne
Reduction Site was operated as an incineration and
reclamation center from the late 1960's to the mid-
1970's. Under the consent decree, defendant SCA is
required to implement a $10.2 million remedial action

and to pay a portion of future oversight costs. TheState
of Indiana is also a party to the decree. The remedy
includes excavation to remove approximately 4,600
drums of liquids, installation and maintenance of a

- groundwater collection system to protect the Maumee

River, installation and maintenance of a soil cover,
limitation of future site use through deed restrictions,
and enhancement of on-site wetlands as. necessary
during the remedy construction. EPA continues to
negotiate with the 61 non-settling generator PRPs for
recovery of past costs and a portion of futuré oversight
costs.

: On February 19,

1989, the Regmnal Administrator in Region V executed
an Alternative Dispute Resolution settlement agree-
ment resolving the liability of Spectra-Chem Corpora-
tion and its President, William Flynn, for costs incurred
by EPA for removal activities completed on January 8,
1986. Spectra-Chem agreed to sell its property, ap-
praised at $8,700, and turn the proceeds over to EPA in
satisfaction of the company 's liability as the sole PRP in
the case.

Spal County &KeyTronicC tionatColbert
Landfill (CERCLA): In January 1989, EPA and the
Washington Department of Ecology entered into a
consent decree with the County of Spokane and Key
Tronic Corporation to initiate clean up of the Colbert
Landfill, a forty-acre landfill which was operated by the
County between 1968 and 1981. During that time, Key
Tronic Corporation, the US. Air Force and others dis-
posed of hazardous waste at the site. Under terms of
the consent decree, Spokane County agreed to imple-
ment the Remedial Action plan. The decree obligates
Key Tronic to make payments into the Colbert Landfill
Trust Fund for cleanup costs. EPA and the State have
also agreed to contribute some mixed funding to the
Trust Fund to aid in the cleanup. Additionally, the Air
Force has agreed to enter into separate Interagency
Agreements (IAGs) with both EPA and the State in a
proposed de minimis settlement. These two agree-
ments will require the Air Force to pay $1.45 million
into the Colbert Landfill Trust Fund.

On June 5, 1989, a consent decree was entered in this
cost recovery case, after a year-long period of negotia-
tions, Under the terms of the decree, Grand Trunk
Western Railroad Company, one of several defendants,
will pay over $4.7 million to the Superfund (75% of
EPA's past costs), and over $600,000 to the State of
Michigan, admit future liability as to several spedific
site areas, and receive a covenant-not-to-sue for past
costs as well as contribution protection as provided
under CERCLA. Clean-up work to date at the site
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includes stabilization of the contaminated groundwa-
ter plume with subsequent protection of the City of
Battle Creek's municipal water supply, which has' a
capacity-of 20 million gallons per day. Thousands of
pounds of VOCs have been removed from the ground-
water through a "pump and treat” system of wells and
activated carbon filtration, and through soil vapor
extraction to clean the'soil. Approximately 20 under-
ground storage tanks that had been leakmg VOCs have
also been removed

: On Novembér
4, 1988, a consent decree was entered in the Western
District Court of Washington which requires Time Qil
Company of Tacoma, WA, to pay $8.5 million, plus
interest, to the Superfund over an eight year period.
Scttlement also involves additional payments to the
City of Tacoma and the'State of Washington. The
company's payment to the Superfund represents 60
percentof the total estimated EP A response costs of $16
million. The remedy involves cleanup of soils and
groundwater on and beneath the Time Oil Property,
and at a City of Tacoma drinking water supply well.
This well provides over one-third of the City of Ta-
coma’s summer supply of drinking water. In Septem-
ber 1989, another civil acion was referred by the Re-
gion to DOJ, requesting that two additional defendants
be named and brought into the case. EPA intends to
recover its remaining costs from these defendants who,
EPA alleges, have also contributed to the contarmna-
tion of the c:ty s well. :

(RCRA) An administrative consent order for correc-
tive action was signed by the Tesoro Alaska Petroleum
Company and Tesoro Petroleum Corporation, and
became effective on September 30, 1989. The facility is
‘a petroleum refinery located on the Kénai Peninsula in
Alaska.  Until the early 1980s, the company operated
‘three disposal pits for oily sludges geherated by its
refinery operations. Under earlier administrative or-
ders, EP A required that groundwater monitoring wells
be installed adjacent to-and downgradient from these
pits. This groundwater monitoring system revealed
that contamination from these pits had reached the
groundwater. In July 1988, Tesoro submitted reports
that identified contamination at another portion of the
‘facility. Further investigation revealed that a layer of
oil was floating on groundwater at the site, and that the
contamination had migrated beyond thefacility's prop-
erty line. A faulty oily-water sewer system was identi-
fied as the probable source. The corrective action order
requires that additional cleanup be undertaken to stop
the continuing migration' 6f contamination released
from the pits and oily-water sewer system. The order
also requires that a more extensive investigation be
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completed and the other potential corrective measures
be evaluated. The final remedy for site cleanup will be.
selected and imposed by EPA after completion of the .
requirements of the current order. '

. . . A): On
June 30, 1989, EPA issued two administrative com-
plaints against Tri-State Mint, Inc., for failure to notify
EPA of a release. One of the complaints was issued
under CERCLA Sections 103 and 109, .for failure to

E notify of a release of sodium cyanide in excess of the

reportable quantity (ten pounds). A penalty of $25,000
was proposed. Thesecond complaint wasissued under
Section 325 of the Emergency Planning and Commu-
nity Right-to-Know Actof 1986 (EPCRA), for twocounts
of failure to notify of a release of an extremely hazard-
ous substance (sodium cyanide).: A penalty of $25,000
for the EPCRA complaint was proposed. Neither
complaint had been resolved by the end of FY 1989

In_th:_Maﬂgx_nﬂlnmeQiLCnmnanxiCEB_CIAlz On
December 14, 1988, EP A issued a CERCLA Section 106
unilateral ordér to Union'Qil Company (Unocal) for
clean up and remediation of a non-operating chemical
tank farm and transfer station in Denver. The soils at
the site and the underlying groundwater aquifer are
contaminated with solvents. The order requires Un-
ocal to pump the aquifer, remove the solvents from the
water using an a1r stripper, and. to treat the soils. An
estimated savings of $10 million will be-realized for
Superfund by havmg Unocal perform the work.

us Hl"lCl 'lC . L
(RCRA/CERCLAL): Velsicol Chemical Corporation has-
agreed to fund and implement the Remedial Design/
Remedial Action, at its former chlordane manufactur-
ing facility in Marshall, IL. A consent decree incorpo-
rating this agreement was entered September 15, 1989.

‘Velsicol will excavate 97,000 cubic yards of contami-

nated soils and sediments from the plant production
area, surface impoundments, and a creek running
through- the property; they will chemically stabilize
these soils and sediments and consolidate them in an
on-site landfill with a RCRA-compliant cap. The settle-
ment also includes the resolution of a RCRA Section’
3008(a) administrative enforcement action (a $65,000
penalty and closure of all active hazardous waste
management units). The estimated clean-up costin the’
Record of Decision is $9.1 million. Velsicol also reim-
bursed EPA $1.2 million of its $1.6 million in past costs.

. UL N L
Yaworski Lagoon Settlement (CERCLA): In August
1989, EPA obtained agreement to aconsent decree from
11 PRPs for complete Remedial Design/Remedial
Action performance, payment of $2.225 million in past
costs, and reimbursement of oversight costs regarding
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the Yaworski Lagoon Site in Canterbury, CT. Under
the consent decree, the Potentially Responsible Parties
are required to: (1) implement the remedial design and
remedial action selected by EPA in its Record of Ded-
sion {worth $3.4 million); (2) reimburse $2.225 million
in past EPA costs (85% of total EPA costs and interest
and over 100% of past costs, exclusive of interest); and
(3) pay all long-term oversight costs and up to $225,000
in oversight costs during construction. In total, the
package represents recovery of 94% of total site re-
sponse costs.

1 Insecticide, Fungicide, &

_ E n n-
. T tv Riel

to Know Act (EPCRA) Enforcement

1,S. v. Boliden Metech: An EPA Administrative Law

Judge (AL)) issued a decision including assessment of .

a $32,000 penalty in this Region I case involving PCB
violations at the Boliden Metech site in Providence, RI.
Boliden was found to have violated TSCA when it
improperly stored and disposed of PCB contaminated
shredded metal and debris. Boliden shreds used com-
puters and electronic equipment. This case was vigor-
ously contested and is currently the subject of a com-
panion case filed in the Umted States D15tnct Court of
Rhode Island.

The ALJ's opinion had several significant as-
pects: (1) it is not always necessary to take a "represen-
tative sample” to prove a violation of the PCB regula-
tions; (2) procedures for taking samples set forth in the
TSCA inspection manual are "guidelines”. Failure by
EPA to follow sample collection procedures of TSCA
"are not fatal" and does not destroy the validity of the
samples; {3) EPA is not required to prove that spilled

. PCBs were released into the surrounding soil to prove
improper disposal; (4) the PCB regulations require
analysis "by any scientifically valid method"; (5) EPA's
PCB tests are reliable; and {(6) sampling outside a com-
pany's property (in this case sampling in the Provi-
dence River) does not violate unreasonable search and
seizure prohibitions of the Fourth Amendment to the
Constitution. This decision supports EPA's efforts to
regulate the storage and disposal of PCB-contaminated
shredded material and debris. A companion action
seeking an injunction and remedial order was filed in
the District Court of Rhode Island in May 1989.

In the Matter of the City of Defroit: A decision was
issued in this case finding that the City of Detroit has
violated the PCB regulations at four sites in Detroit

where PCBs were spilled at levels in excess of 500,000
parts per million (ppm). A penalty of $264,000 was
imposed for the violations.

In the Matter of Dow Chemical Company: EPA filed
a TSCA civil administrative complaint against Dow
Chemical Company (Dow), on June 16, 1987. The
complaint charged Dow with 227 counts of illegal
manufacture of a new polycarbonate plastic, without
having first submitted a premanufacture notice (PMN)
in accordance with TSCA Section 5. On September 20,
1989, the Chief judicial Officer approved a settlement
of the action which requires Dow to pay a $405,200 civil
penalty. The settlement figure takes into account
numerous actions and expenditures undertaken by
Dow to address the cause of the violations, including
comprehensive internal audits and improved training
programs.

In the Matter of Ensco, Inc.: EPA'sright to inspect PCB
facilities were strengthened in June 1989, whenan EPA
ALJ rejected the company's attempt to limit Agency
inspections. In May 1989, Energy Systems Co., Inc.
{Ensco) filed foranauthorization to conduct discovery.
In support of this legal action Ensco said EPA inspec-
tions of its PCB and hazardous waste incineration
facility at El Dorado, AR, were so much more frequent
than at any other facility that they were unconstitu-
tional under the due process and equal protection
clauses of the Constitution.. Under a 1986 contract with
EPA, Enscois permitted to dispose of PCBsat E] Dorado.
In 1987, EPA insisted the authorization be amended so
that the facility could be inspected by the State of
Arkansas up to three times a day. The cost’ of the
inspections is borne by Ensco

In rejecting Ensco s claim, the AL] said the dlS-
covery request was "actually an attack on the contract
entered into with the State of Arkansas” and that "this
is not the appropriate forum to test the validity of this
or any other contract.” The ALJ also ruled that the
disposal permit conditions were binding, and he re-
jected the company’s attempt to claim that EPA's in-
spection requirements, which are greater than at other
facilities, were unfair.

: In
early 1988, EP A initiated an enforcement actionagainst
Hodag Chemical Corporation of Skokie, IL. EPA's
Complaint alleged violation of the PCB use rules for
operating a heat transfer system that contained more
than 50 parts per million PCBs for use in (among other
things) the manufacture or processing of food, drugs
and cosmetics. EPA's Complaint also alleged viola-
tions of the PCB Marking and Recordkeeping regula-
tions. Hodag's defense was that in 1971 or 1972
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Monsanto, removed PCB oil from this heat transfer sys-
tem long before the promulgation of the PCB rules in
1978.

" On November 14, 1988, the AL] ruled that Sec-

tion 15(1) and (3) of TSCA established a standard of

strict liability, and that a-violation may be found for

violations thereof even when the violation is unknow- -
ing. The AL] went on to rule that as a matter of law the

terms PCBand PCBs include mono-chlorinated biphen-

yls, and that whén a corporation has'knowledge of -

informationin its files which would trigger a legal duty
to act it cannot escape hablhty because the particular

respons:ble corporate official was unaware of that in--
"+ compliance, and place advertisements in ten national

formauon A fme of $14,500 was imposed:

mmwi In a recent
pretrial order,an EPA AL] denied a motion by Eastman
Kodak Co., to compel discovery by EPA in a TSCA
premanufacturing notice case. The AL]J also denied a
motion seeking "amplified summaries” of EPA’s pre-
hcanngexchange Indenying Kodak' smotxontocompel

discovery, the ALJ said that although discovery can-

lead to admissible evidence and ]udlmal economy,
"discovery, as a litigation art, can be putto inappropri-

ate lises." He also held that "there is no basic constitu-

tional rightto pretnald:scoverymadrmmsh'ahvecases "
The ruling also affirms that discovery, other than what

is orderéd by a judge for pretrial exchange is to bel

sub;ect to stnngent rev:ew by acourt. - :
This administrative

U.S.C. Section 2601 et seg. In Augustof 1987, McCloskey
voluntarily self-disclosed ‘its TSCA violations after
completing a full auditat its three facilities. During the
conduct of the audit, the Respondent discovered that
they had, on multiple occasions, manufactured 26

chemical substances in violation of TSCA Section 5,

which requires a person intending to manufacture a
new chemical substance'for commercial purposes to

“submit to EPA a premanufacture notice (PMN) at least

90 days prior to the first such manufacture. The failure
to comply with these requirements is a violation of
TSCA Section 15(1)(B). After promptly self-disclosing
these violations to EPA, the Respondent then filed the
appropriate TSCA Section 5 notices (PMNs, polymer

exemptionapplications, etc.) for all 26 substances. This -
includes filing PMNs on six substances which had been

out of production for more than five years. All chemi-
cals completed the TSCA review without lmposmon of
a Sectnon 5(e) or 5(f) order. -
e
On March 7, 1989, EPA and McCloskey agreed
to a settlement which required McCloskey to pay a-
$615,650 penalty, submit an article on TSCA compli-

ance to three trade journals, and conductan Emergency

-Planningand Community Right-to-Know Act (EPCRA)
Section 313 seminar for its customers. McCloskey has

performed all of its required duties under this agree-
ment, and has broadened its EPCRA Section 313 semi-

nar to include all of EPCRA rather than solely the toxic -

release inventory reporting requu'ement

Ln_th:_MattgLQf_anltasgmmm EPA reached

settlement ‘with :the Minolta Corpordtion resolving

violations under Sections 5 and 13 of TSCA.. Under the -

administrative consent agreement, Minolta will pay a
training program, hold a seminar in Japan on TSCA

publications highlighting TSCA requirements.

jversi i jon: In
this case involving failure to report under Section 313of
- EPCRA by a Fort Smith, AR, furniture manufacturer,

- $600,000 civil penalty, develop a TSCA complianceand -

EP A Region obtained the first administrative determi-

nation of liability under EPCRA, and the first admin-
istrative decision awarding penalties under this sig-
nificant toxic chemical reporting statute, OnMarch27,

1989,an ALJ granted EPA's Motion for.a Partial Accel-

erated Decision finding the Respondent liable under
the Act and holding: that lack of knowledge is not a

defense to liability under Section 313. On July 26,1989, '

EPA prosecuted the first EPCRA administrative hear-
ing on the assessment of penalties, and on September

- 28, 1989, the AL] issued an Initial Decision, ordering

civil penalties in the amount of $75,000 against River-

enforcement action was brought pursuant to TSCA, 15 - side.. In'the opinion the AL] stated that "the success of

EPCRA can be attained only through voluntary, strict
and comprehensive compliance with the Act and regu-
lations ... and a lack of such compliance will weaken, if
not defeat, the purposes expressed [in the Act].”

An EPA AL has rejected a-claim thata general statute j

of limitations restricts EPA from taking an enforcement
action under the TSCA. - Rollins Environmerital Serv-
ices, Inc., claimed EPA was precluded from bringing
action in a PCB case because the violations took place
more than five years before the complaint was issued.
Rollins acknowledged that TSCA does not contain a

statute of limitations clause, but argued that the general .

federal five-year statute of lmutatxons g0vem1ng en-
forcement does apply s

OnJuly 13, the ALI citedan Apnl 2 rulmg inthe
Tremco case (see accompanying case in this section)
that the general federal statute of limitations provision

did not apply to EPA administrative penalty actions,

under TSCA. The AL] also rejected Rollins claims that
since the Federal statute of limitations provisionapplies
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to other EPA measures it should also apply to TSCA.
The Judge ruled that the other laws differed from TSCA
because TSCA alone provides for civil penalty assess-
ment with enforcement left to the federal District Court.
The other laws include enforcement provisions ruling
that the clock begins only when the inspectionismade.
Rollins also claimed that it did not violate TSCA when
itincinerated kerosene containing less than 50 parts per
million of PCBs in a non-TSCA permitted incinerator.
TheJudge ruled that the disposal of the PCBs, although
below 50 parts per million violated TSCA because PCBs
cannot be diluted with liquid to avoid proper disposal
in a PCB incinerator.

In the Matter of Schnee-Morehead, Inc.: On january
25, 1989, EPA filed a civil administrative complaint
against Schnee-Morehead, Inc., for numerous viola-
tions of the TSCA Section S premanufacture notifica-

" ion requirements. The violations involved four poly-
mers, and occurred over many years. The settlement
agreement in this case, filed on January 26, 1989, re-
quires Schnee-Morehead to pay a $597,000 civil pen-
alty, over the course of two years.

In the Matter of SED Inc. et al. (TSCA): In a decision
issued December 8, 1988, by the Chief ALJ, the control-
ling officer of a defunct corporation was held individu-
ally liable fora $35,000 penalty for improper disposal of
PCB waste materials by the corporation he controlled.
The AL]J held, following a three-day hearing, that a
corporate agency whose act, default, or omission causes
a corporation to violate TSCA is himself individually
liable for the violation - the first such holding in an
administrative action under this statute. The case
involved liability for PCB's left behind by a corporation
which accepted PCBs for disposal and then went outof
business. It was held that abandonment constitutes
improper disposal for TSCA purposes and that the
financial inability of Respondents to pay for proper
disposal did not absolve them from liability.

In the Matter of 3IM Company: EPA issued a civil
administrative complaint against the Minnesota Min-
ing and Manufacturing (3M) Company of St. Paul,
Minnesota, proposinga $1.3 million penaity for numer-
ous violations of TSCA Sections 5 and 13. The viola-
tions, which 3M voluntarily disclosed to EPA, involved
the failure to notify EPA prior to importing two new
chernicals not on the TSCA Section 8(b) Inventory list,
and falsely certifying to the U.S. Customs Service that

the illegally imported chemicals were in comphance
with TSCA.

By Interlocutory Order dated August 7, 1989,
the AL] granted judgment for EPA with respect to3M's
liability for all counts alleged in the Complaint. The

precendential decision also struck 3M's statute of limi-
tations defense. In striking the defense, the AL] found
that the TSCA new chemicals provisions areamong the
most important and significant provisions of TSCA. A
hearing will be scheduled, in the future, to determine
the appropriate penalty amount to be assessed against
3M.

In the Matter of Toledo Edison: EPA initiated an
administrative enforcement action against Toledo
Edison for violation of the PCB storage and disposal
requirements. A PCB transformer at the Toledo Edison
Davis-Besse Nuclear Power Plant had ruptured spill-
ing PCB contaminated oil into a settling basin which
contained radionuclide contaminated water. Toledo
Edison completed an initial cleanup under supervision
of EPA representatives. The cleanup generated twenty-
six 55-gallon drums of material which were contami-
nated withboth PCBs and radicnuclides. Toledo Edison
could not dispose of this waste within one year as
required by the PCB regulations because there are no
facilities licensed to dispose of this type of waste. Toledo
Edison petitioned the EPA Administrator for an ex-
emption from the one year storage limit; the Adminis-
trator denied Toledo Edison's request.

Negotiations with Toledo Edison resulted in the
simultaneous filing of a civil administrative complaint
and a Consent Order resolving the complaint. The
Consent Order required that Toledo Edison: (1) com-
plete the cleanup to PCB rule specifications; (2) con-
tinue good faith efforts to obtain anacceptable disposal
method; (3) store the PCB/radionuclide waste in a
more stringent manner than that required by the PCB
regulations; (4) submitextensive reports; (5) removeall
PCB transformers from the facility; and (6) pay an
$18,000 civil penalty.

In the Matter of Tremcg: This PMN administrative
enforcement action was brought pursuant to the TSCA,
15 U.S.C. Section 2601 et seq. The enforcement case
involved both voluntarily self-disclosed violations and
violations discovered by EPA during the conduct of a
TSCA investigation. In 1983, Tremco had notified EPA
that they had illegally manufactured three chemical
substances. This notification was made in Tremco's
cover letter which transmitted a PMN for each of these
substances. Each of the chemnicals completed the TSCA
review without imposition of a Section 5(e) or 5(f)
order. In 1987, during a routine review of PMNs, an
EPA inspector from the National Enforcement Investi-
gations Center (NEIC) uncovered the 1983 letter and,
based on this letter, conducted an October 1987 inspec-
tion of Tremco's Barbourville, KY, plant site. The
inspector was able to verify the existence of TSCA
violations dating back to 1979, and was able to docu-
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ment TSCA Section 5 violations during the PMN Te-
view period which were not self-dlsc]osed inthe afore-
mentioned cover letter. .

" In 1988, EPA filed an administrative complaint

against Tremco. Tremco responded to the complaintby
raising the general federal statute of limitations (28 *

U.S.C. Section 2462) as an affirmative defense. EPA
moved the court to strike the statute of limitations

defense as inapplicable to TSCA administrative en- -

- forcement actions. On April 7, 1989, the AL]J ruled that

the general federal Statute of Limitations does not-.

apply. The Judge ruled that statutes of limitation
ordinarily do not run against the United States unless
Congress explicitly directs otherwise, and there is no
legislative intent to apply 28 U.S.C. Section 2462 to
TSCA penalty proceedings. This important decision
allows EPA to address violative conduct (e.g., im

proper PCB disposal, improper asbestos abatcment
and illegal chemical manufacture) which may have
initially occurred more than five years prior toissuance
of the complaint, but which continue to pose a risk t¢
- human health and the environment. On July 17, 1989,
EPA and Tremco entered into a Consent Agreement

which requ:red Tremcoto paya $145,000 cw11 penalty.’

i : Thisenforcement
action is only the second in the nation to be brought

under the TSCA Worker Protection Rule [40 CFR Sec- -
tion 763, Subpart G promulgated pursuant to TSCA -
Section 6(a)] which addresses the protection of public’.

employees involved in the abatement of asbestos-con-
taining materials. The State university employees were
exposed during a building renovation and the univer-

sity was charged with violations of the asbestos work -

practice standards. The university was charged with
failure to protect the workers from asbestos exposure
and failure to minimize the hazards involved during
removal of asbestos. A settlement agreement was
reached and under the terms of the signed Consent
Agreement and Final Order the university agreed,
without admitting liability, to undertake an extensive
program to provide asbestos information to the com-

munity and to the State of Idaho t.h'rough the implem-

entat:on of an asbestos hotline.

Msmg A site inspection and document
review indicated that this facility in Utah failed to
adhere to all of the requirements of the approval issued
by the Agency under TSCA for the operation of a
commercial PCB dechlorination unit. The 57 count
complaint alleged the improper processing of PCBs for

55 separate batches, along with annual document vio-

lations for two years. The Agency found no evidence
that PCBs had been insufficiently processed or released
to the environment, but the violations were viewed as

serious because such facilities are penmtted by the

Agency and must therefore be held to a strict standard

of care. The case was settled for a total expenditure by

- respondents of $450,000, ‘including a $175,000 cash

penalty, the purchase of a$118 ,000emergency response
vehicle for Tooele County, UT, and the planning and

- operation of ‘household hazardous waste collection
days in the state

e =

E -
U.S. v, Arcangelo, et al: On April 14, 1989, James and
Charles Arcangelo were sentenced as a result of guilty
pleas entered on charges of violation of the Racketeer
Influence and Corrupt Organizations Act (RICO) stat-
- ute and RCRA concerning the disposal of mercury ata
demolition and salvage operation in North Haven, CT.
Charles received a Iﬂ-year pnson term, and James was
sentenced to five years in prison on the RICO charge.
Both men were ordered to pay $500,000 in restitution
and forfeiture. This case represents the first EPA joint

investigation with the Department of ]usttce Organ-
ized Crime Strike Force. .

U.S. v. Ashland Qil Co; Ashland Oil Co. was sen- .

- tenced on March 9, 1989, to a ariminal fine of $2.25

million, a special assessment of $100, and costs of
prosecution for negligently causmg a catastrophic oil

- spill on the Monongahela River in January 1988. This

represents the largest criminal fine ever imposed for an
oil spill and the second largest fine in the hlstory of
environmental criminal enforcement. - .

, .
[

Us Ballard Shipping Co. Ltd.. and Tal
Georgudis: On September 29, 1989, Ballard Shipping
Co. Ltd., owner of the oil tanker M/T World Prodigy,
and the ship captain, lakovos Georgudis, were sen-
tenced as a result of the oil spill caused when the ship
grounded on Breton Reef off the coast of Newport, RL.
Thecompany was ordered to pay a fine of $1 million, of
which one half would be paid to two State of Rhode
Island environmental funds. - Georgudis was ordered
to pay a fine of $10,000. The two had previously pled
guilty to a one-count information charging a violation
of the Clean Water Act.

U.S. v. Brid Wrecking C 1 T1 Ca-
pozziello: On March 1, 1989, a federal grand jury
indicted Bridgeport Wrecking Co. Inc., and its presi-
dent, Thomas Capozziello, on four counts of violating
the Asbestos NESHAP standards of the Clean Air Act
during their demolition of the Knudsen Dairy in North
Haven, CT., Bridgeport Wrecking Co., Inc. had

3
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previously been one of the defendants in a civil suit for
similar violations at a housing project in Bridgeport.

LS. v, Caralan, Carolan, Thomas, Gosch and Hayes:
On March 14, 1989, Walter C. Carolan, James B. Caro-
lan, Dwight Thomas, Christopher B. Gosch,and Sharon
Hayes were indicted for conspiring to defraud EPA,
submitting false documents to EPA, and mail fraud as
well as for TSCA PCB marking, storage and disposal
violations. On July 14, 1989, both Sharon Hayes and
Chnstopher B. Gosch pled guilty to conspiring to de-
fraud EPA in violation of 18 U.S.C. Section 371. As part
of the plea arrangement, they have agreed to testify

against the remaining defendants at a subsequent trial -

should there be one. Sentencing of these individuals
will be after the trial. In Sharon Hayes' plea arrange-
ment, the Government will not oppose a recommenda-
tion for probation, while in the Chris Gosch plea the
Government will make no recommendation as to the
sentencing. This case involves a major Superfund site
in Holden, MO, created when a PCB treatment and
disposal facility failed to comply withTSCA and ceased
business. One former employee, the genera] manager,
pled guiity to one felony count of consplracy to defraud
the government.

U.S, v, Cuyahoga Wrecking: -On December 21, 1988,
JosephGrossi, the last of five corporate officials charged
in the Cuyahoga Wrecking CAA case was sentenced to
24 months probation and 250 hours of community
service for his role in the knowing violation of the
asbestos demolition regulations. On August 1, 1988,
due to both his minimal culpability vis-a-vis the other
defendants and his cooperation with the investigation,
Grossi was allowed to plead guilty to a one-count CAA
misdemeanor criminal information charging a willful
violation of the NESHAP asbestos regulations. The case
arose from Cuyahoga's illegal operations connected
with the demolition of a Kaiser steel plant in Fontana,
CA.

Grossi and the other fourindividual defendants
were former corporate officials of the Cuyahoga Wreck-
ing Co. of Great Neck, NY, which had pled guilty to
refated CAA and CERCLA charges. The other four
individual defendants were James Abbajay, in charge
of demolition operations from July 1985 to September
1986, Leonard Capizzi, in charge of demolition opera-
tions from March 1983 to January 1985, Chester Francis
Reiss, Sr., in charge of demolition operations from
February 1985 to June 1985, and Robert Samuel Torok,
who supervised demolition operations from July 1984
to September 1986. On Decemnber 5, Capizzi received a
total sentence of 18 months imprisonment (one year for
conspiracy to violate the CA A, in violation of 18 U.S.C.
Section 371, and six months for substantive CAA counts).

This was the longest term of imprisonment ever given
for federal charges arising from violations of CAA
regulations covering asbestos demolition activity.
Torok and Reiss were each sentenced to six months
imprisonment and Abbajay received a two-month
sentence of imprisonment on the conspiracy count.
Lastly, Cuyahoga itself pled guilty to one felony count
which charged the company with willfully making
false statements to the government, in violation of 18
U.S.C. Section 1001, in describing the procedures it
utilized in removing asbestos. Cuyahoga, which has
now filed for bankruptcy, was also sentenced on De-
cember 5, 1988, to a fine totaling $250,000.

Following the first criminal trial in the nation for the
illegal removal of asbestos, a hazardous air pollutant
under the CAA and a hazardous substance under
CERCLA, Maurice Dieyette was sentenced to 90 days
incarceration and DAR Construction, Inc., was fined
$50,000 on April 7, 1989, for their nusdemeanor viola-
tions of the Clean Air Act.

On December 22, 1988, a jury in the Southern
District of New York convicted Dieyette on three sepa-

_rate CAA counts, with one count for releasing asbestos

into the air, and two counts of using unlawful tech-
niques for removing asbestos. DAR Construction, Inc.,
aNew Jersey asbestos removal firm, had hired Dieyette
to perform this asbestos removal job and had pled
guilty on December 5, 1988, to three counts of using
unlawful techniques to remove and dispose of asbes-
tos. The charges involved Dieyette's supervision of
DAR's illegal removal of asbestos from a New York
City Department of Sanitation garage in Manhattan in
1986. On January 28, 1988, a grand jury in Manhattan
indicted DAR Construction, and Dieyette, on eight
misdemeanor and felony counts. Five counts charged
CAA violations of the work place standards for asbes-
tos removal, one count charged CERCLA failure to
report the release of a hazardous substance (asbestos),
and the last two counts charged Dieyette alone with
obstruction of justice.

The indictment alleged that DAR was the low
bidder on a New York City Sanitation Department
contract to remove 260 linear feet of friable asbestos
insulation material at a Bronx garage. Dieyette, as fore-
man, allegedly did not provide workers with protec-
tive clothing or respirators, and in fact permitted re-
moval activities that included having workersclimbon
pipes from which they were stripping asbestos mate-
rial. After pulling the insulation off, the workers alleg-
edly dropped the material 25 feet to the ground, gener-
ating clouds of asbestos dust. After New York City
Health Department inspectors shut down the project,
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Dieyette allegedly had the asbestos-laden unmarked
bags disposed of in a dumpster outside of a Bronx
apartment building. In addition to these acts, the
indictment alleged that after learning of the grand jury
investigation, Dieyette attempted to suborn perjury of
a grand jury witness. EPA's criminal and civil pro-
grams have targeted theillegal removal and disposal of
asbestos as a priority area, and since Dieyette's and
DAR's convictions numerous other asbestos removal
contractors have been either indicted, convicted, or

U.S.v.Dee, Lentz, and Gepp: Inthe first EPA criminal

case resulting in convictions of federal employees for
environmental misconduct, on May 10, 1989, a Federal
District Court judge in Baltimore, MD, sentenced Wil-
liam Dee, Robert Lenz, and Carl Gepp to three years
probation, 1,000 hours community service, and $50 in
court costs each. The three had committed knowing
violations of hazardous waste management require-
ments at a chemical weapons manufacturing plant at
the US. Army facility in Aberdeen Proving Groundsin
Maryland. These sentences have sent a strong message
that Federal employees are as liable for environmental
crimes as employees of private corporations and can-
not avoid criminal liability by claiming sovereign
immunity. ‘

The defendants, all responsible civilian man-
agement personnel at the facility, were charged on June
28, 1988, in a five-count indictment alleging violations
occurring between 1983 and 1986 of the hazardous
waste storage, treatment and disposal requirements
under RCRA, as well as the negligent discharge of
pollutants in violation of the CWA. All of the RCRA
charges rested on evidence that the defendants had
been repeatedly warned by Army safety inspectorsand
consultants that improper storage and handling of
chemicals was occurring at the facility. Notwithstand-
ing the knowledge that a contaminant dike surround-
ing a tank of sulfuric acid was deteriorating {which
ultimately released hundreds of gallons of the acid into
a nearby creek when the tank burst and the contain-
ment dike failed) and the receipt of written reports
detailing hazardous conditions posed by leaking drums
of incompatible hazardous chemicals, the defendants
chase to assign a low priority to environmental compli-
ance. Before trial, the defendants sought to dismiss the
RCRA counts. They claimed that because that statute
does not include the United States in its definition of
"persons” subject to RCRA's criminal sanctions, and
because they acted within the scope of their official
duties when they allegedly violated RCRA, they were
acting as the United States and not as individuals.
Consequently, they claimed, they enjoyed sovereign

immunity fromcriminal prosecution. The District Court

denied the defendants' motion-to dismiss, and the
Fourth Circuit Courtof Appeals rejected their appeal of
the lower court decision.

While federal managers will not be held crimi-
naily liable for environmental violations beyond their
control, the Aberdeen case has sent a clear message to
those managers that, like their private sector counter-
parts, they must take common-sense actions to insu-
late themselves from criminal liability.! Such actions

-include diligently seeking out violations, providing

adequate staff supervision, requesting adequate re-
sources necessary for compliance with the law, and
advising superiors and environmental agencies of
problems as soon as they arise. The Aberdeen defen-
dants did not take such measures.

U.S, v, Charles A, Donoheo. Jr.: On September 28,
1989, in United States District Court in Louisville, KY,
Charles Donohoo was convicted of one count of viclat-
ing the NESHAP requirements of the CAA and one
count of violating the reporting requirement of CER-
CLA. These violations resulted from Donohoo's ac-
tions in removing asbestos during his demolition of a
building in Louisville. This was a joint case with the
Federal Bureau of Investigation. The CERCLA convic-
tion is the first felony conviction under that statute.

U.S, v. Fisher's RPM Electric: On September 27, 1989,
a federal grand jury returned a five-count felony indict-
ment against Rodney Ray Fisher and his company,
Fisher RPM Electric Motors, Inc. (RPM), whichis in the
business of cleaning and refurbishing motors. Strong
solvent mixtures are used in that process. Two Clean
Water Act counts allege that the defendants knowingly
discharged pollutants withouta permitintoa creek that
feeds into an Oregon lake. Three RCRA unlawful
disposal countsallege that both defendants disposed of
solvent wastes, including toluene, a listed RCRA haz-
ardous waste, onto a lot in Albany, OR, the town in
which RPM is located. Four of the five counts allege
offenses which occurred after the November 1987 effec-
tive date of the U.S. Sentencing Guidelines. This case
was a joint FBI-EPA criminal investigation and is the
first environmental criminal prosecution to be pursued
by the United States Attorney'’s Office for Oregon since
the Agency's criminal enforcement programwas estab-
lished.

LS. v, Stephen L. Johnson and Colony Cave Mobile
Home Park: In November 1988, Mr. Johnson, in direct
contravention of a state directive, breached the dike of
a sewage lagoon at his mobile home park and allowed
its contents to drain out. Stephen L. Johnson was fined
$22,500 and sentenced to 5 months in jail, and 1 year of
supervised release to include 5 months of community
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custody. Colony Cove Mobile Home was fined $35,000.

U.S. v.Qdfjell Westfal-Larsen (USA), Inc. Baytank.
Inc. et al: On November 18, 1988, a jury sitting in
Houston, TX, found Baytank (Houston), Inc., Haavar
Nordberg, Executive Vice-President of the Norwegian
company that owns Baytank, Roy Johnson, Operations
Manager of Baytank, and Donald X. Gore, the em-
ployee responsible for environmental matters in
Baytank, guilty of violating variousenvironmental laws
and regulations. ‘

Specifically, Baytank, Nordberg, and Johnson
were found guilty of knowingly storing hazardous
wastes in drums at the Baytank facility without interim
status or a permit, in violation of 42 U.S. Subsection
6928(d)(2)(A), a felony, as well as willfully discharging,
on 187 different occasions, pollutants from a point
source into navigable waters, in violation of 33 U.S.C.
Subsection 131%(c)(1), a misdemeanor. Baytank,
Nordberg, Johnson and Gore were found guilty of
willfully and negligently violating an NPDES Permit
condition by failing to file Discharge Monitoring Re-
ports with the EPA (Baytank and Nordberg: 10 occa-
sions negligently, 5 willfully. - Johnson: 7 occasions
negligently, 1 willfully. Gore: 5 occasions willfully) in
violation of 33 US.C. Subsection 1319(c)X1), a misde-
meanor. Gore was found guilty of negligently dis-
charging, on 64 different occasions, pollutants from a
point source into navigable waters in violation of 33
U.S.C. Subsection 131%(c)(1), a misdemeanor. Finally,

Baytank and Johnson were convicted of failing to notify

immediately the National Response Center of a release

of a reportable quantity of a hazardous substance in-

violation of 42 U.S5.C. Subsection 9306(b)(3), a misde-
meanor. All other chargesresulted ineither a dismissal
or an acquittal.

On January 13, 1989, a-hearing was held on a
routine motion for judgment of acquittal and a motion
for a new trial by defense counsel made pursuant to
Rule29 of the Federal Rules of Criminal Procedure. The
trial judge ruled that an orderof acquittal beentered for
the individual defendants regarding the two RCRA
counts, and a new trial be ordered concemning the CWA
and CERCLA counts. This left the two RCRA counts
against Baytank as the remaining conviction in this
case. The Department of Justice has filed a notice of
appeal of the orders.

On July 13, 1989, the U.S. District Judge ap-
proved the community service plan that Baytank
Houston was required to submit as a condition of
probation. On January 26, 1989, the Judge had imposed
upon Baytank, as a special condition of probation for
one of two RCRA counts for which Baytank was found
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guilty (42 U.S.C. Subsection 6928(d)(2)(A), the require-
ment that it file with the court a plan for the betterment
and protection of the environment.

U.S. v, Marine Shale Processors, Ing,: OnJuly 24, 1989,
the U.S. District Court for the Western District of Lou-
isiana, Lafayette-Opelousas Division, accepted a guilty
plea by Marine Shale Processors, Inc. (MSP). Under the
agreement, MSP pied guilty to one felony RCRA charge
for the unpermitted storage of hazardous waste in
violation of 42 U.5.C. Subsection 6928(d)(A)'and two
misdemeanor counts under the Refuse Actof 1899 and
the Rivers and Harbors Act of 1899. Also under the
terms of the plea, MSP will pay a fine of $1 million.
MSP, located in Amelia, LA, operatesa large rotary kiln
in which it burns hazardous wastes to produce an
"aggregate" product. Because of its purported recy-
cling activity, MSP claims RCRA-exempt recycler status.

The RCRA count to which MSP pled alleges the
knowing unpermitted storage of K001 wastes (wood
treatment sludges); the Refuse Act count alleges the
discharge of contaminated run-off water, waste chemi-
cal, and residues from the burning of hazardous waste
into Bayou Boeuf; and the Rivers and Harbors Act
count alleges the unpermitted creation of an obstruc-
tion by MSP's having sunk a hazardous waste-laden
barge in the Bayou.

u&mmwmmm On December
20, 1989, in a Clean Water Act case, Ocean Spray Cran-
berries, Inc., pled guilty to numerous criminal charges
that the company illegally discharged process waste
over a five-year period into the public sewer system of
Middleborough, MA. The company was ordered to
pay a fine of $400,000 and buy a sludge press for the
town's sewage treatment plant. (For further informa-
tion see the FY 1988 Enforcement Accomphshments
Report ) :

.S, v.Olympus Texzace: On July 21,1989, theassistant
manager of the Olympus Terrace Sewer District, Law-
rence Ostler, was fined $5,000 and placed on three
years' probation fordumping sewage sludgeinto Puget
Sound. He was also ordered to perform 250 hours of
community service. In April, Ostler and the sewer
district had pled guilty to misdemeanor violations of
the CWA. The district was ordered to pay a fine of
$25,000. The case involved illegal discharges of un-
treated sewage sludge directly into Puget Sound. The
discharges were apparently made when the plant's
effluent exceeded the limitations established by the
facility's NPDES permit. The expense of legally trans-
porting excess sludge off-site was thereby avoided by
this practice. The plant was placed under surveillarce
by EPA’s Office of Criminal Investigation and several
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occurrences of such discharges were observed and
documented by criminal investigators. This prompted
the execution of a search warrant at the plant. Records,
logs, and samples were confiscated at this time. Asa
result of this case, the sewer district now trucks its
sludge to another treatment plant in Seattle. The State
of Washington also revoked Ostler's Class Il Wastewa-
ter Treatment Operahor s hcense

LS. v. Pozsgai: On july 13, 1989 in'thé second of EPA’s

- criminal wetlands filling cases to yield a significant

term of incarceration, defendant John Pozsgai was

sentenced to serve 27 months in prison for knowingly -

filling a wetland near-the Délaware River without a

Corps of Engineers Section 404 permit. Knowing thata-
Corps_of Engineers permit is required to engage in °
" ment, filed-on November 10, 1988; was the first filed

wetland fill activity, Pozsgai nevertheless cleared trees,
allowed several companies to dump construction de-
bris at the site, and had a bulldozer spread fill dirtinto
federally protected wetlands

Pozsgai owned a truck repair.business and had
bought the wetland property to expand his business.
. Prior to purchasing the land, Pozsgai was advised by
several engineering firms that it was a wetland and
would require special permitting to fill it. After Pozsgai
commenced filling in the property, he was repeatedly
warned by the Corps of Engineers and EPA, as well as
State and local officials, to cease the illegal activity. To
that end the Corps sought and received in August,
1988, a temporary restraining order {TRO) command-
ing Pozsgai to cease fill activities. Pozsgai was held in
contempt in September for violating the TRO, based in
part on video tape. evidence of ongoing illegal fill

activity collected by EPA Special Agents with the coop- .

eration of Pozsgai's neighbors.

Finally, Pozsgai was indicted on September 29,
1988 on 40 felony CWA counts for his unpermitted
wetlands fill activity. On December 30, after a four-day
trial in Philade!lphia, the jury found Pozsgai guilty of all

charges. Because 24 of the 40 counts alleged activities -

occurring after November 1, 1987, which s the effective
date for the Sentencing Reform Act of 1984, Pozsgai was
sentenced to serve 27 months (per count, concurrently)
in prison. That statute, enacted to ensure consistency in
federal sentencing of crimes committed after Novemn-
ber 1, 1987, requires federal judges to apply a sentence
to individual defendants within a fixed range derived
by the Guidelines' matrix calqulation. Any departure
from the Guidelines requires a judge to state reasons for
applying a different sentence on the record arnd is
appealable by the Government. For the violations
occurring before the guidelines were effective, Pozsgai
was sentenced to three years imprisonment (14 counts,
concurrent) and five years probation (one count). A
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U.Siv. Johd Tdy!  Taylor Lat I
August 14, 1989, John Taylor and Taylor Laboratories

condition of probation is to restore completely the
wetland area. Pozsgai was also sentenced to pay a fine |
of $200,000 (35,000 per count)and a special assessment

* 0f $2,000 ($50 per count). This case is representativeof

EPA’'s ongoing efforts to preserve critical wetland

" habitats and of the seriousness with which Federal

judges are treating such criminal environmental mola-—
tions as uupenmtted wetlands filling, -

: lLS._L_BLng:aﬂxe_OJI_Cn. On September 25, 1988,

Progressive Gil Company of Gloucester, MA, pled nolo
contendere to a onecount indictment for a misde-
meanor violation of the CWA provision prohibiting the ™
negligent discharge of a pollutant into a sewer system

that a reasonable person should have known could

cause personal injury or property damage. Thatindict-

under that provision enacted by the Water Quality Act

of 1987. The Court aécepted the nolo plea despite )
" vigorous objections by the Government. In June 1989,

the Court had refused a smular plea offer by Progra- .
sive.

2 "

The md:ctmenthlleged that on August 1‘9 1988,

-anofficer of Progressive Oil supervised the pumping of

water-contaminated gasoline downa drain on the
company's property, which connected with the townof ;
Gloucester's sewer system. Shortly after the pumping
operation, an explosion occurred, causing manhole
covers to be hurled into the air, cracking foundations,
and forcing an evacuation of downtown Gloucester.

Under Progressive’s plea, it faces a fine of not less than - :

$2,500 nor more than $25,000. However because Pro-
gressive pled nolo contendere, its plea will have no

collateral civil impact as res judicata. No sentencing
date has been set.

m&cﬂmuﬁnmﬁnn On August 18, 1989,
Sherman Smith, owner of Seawall Construction Com-

pany, pled guilty, undera plea agreement, to one River
and Harbors Act misdemeanor count which is punish-

.able by imprisonment of up to one year and a $100,000

penaity. This will be the first sentence handed down in

"the Western District of Washington under the new

federal sentenicing guidelines. *Smith and employees
under his direction routinely pumped oily bilge water
from barges and other vessels into surrounding water
and applied dishwashing detergents to dissipate the
resultant oily sheen. The arrest was made after Smith
ignored repeated admonitionsagainstillegal discharges
of oily bilge water into I.ake Washmgton and Puget" '
Sound - :

[
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entered guilty pleasin U.S. District Courtin Rome, GA,
to five counts of an eight-count RCRA indictment as
well as to a two-count RCRA information that had
originally been filed in the Eastern District of Tennes-
see. In accordance with a plea agreement, Taylor
allowed the Tennessee case to be consolidated with the
Georgia case. The counts to which Taylor and his
company pled guilty were the illegal transportation of
hazardous wastes to unpermitted sites and the failure
to manifest those shipments. The hazardous wastes
consisted of reagent chemicals that had been removed
from storage at Taylor Laboratories in Chattanooga,

TN, and dumped at one location in Tennessee and.

several locations in Whitfield County, GA, in 1984 and
1985. The guilty pleas entered by Taylor and Taylor
Laboratories ended an investigation that had previ-

ously resulted in the conviction of four other individu--

als and one other corporation.

EWMMMMH&E&
and Duane S, Prorok: Valmont pled guilty to the two -
felony CWA violations for intentionally tampering with’

a monitoring device and falsification of discharge

momtonng reports. As part of the plea agreement, -

Valmont is to be fined $450,000 with $300,000 sus-
pended pending satisfactory completion of two years
of probation. Valmont also made a public apology in
the newspapers. Jack Richard Hawk, Valmont's man-
ager of plant engineering pled guilty to one felony

count for falsification of discharge monitoring reports. -
Mglgm On August 7, 1989, the EPA

Duane S. Prorok, Yalmont's production manager pled
guilty toa misdemeanor for tampenng w1th amonitor-
ing dev:ce .

C ! I Ivl.o-

Under the Clean Air Act (CAA) Section 306 and
the Clean Water Act (CWA) Section 508 EPA has

authority to prevent facilities with continuing or recur-~

ring violations of Federal water pollution or air pollu-
tion standards from recetving Federal contracts, grants
or loans. Facilities which are convicted of violating air
standards under CAA Section 113(c)(1), or water stan-
dards under CWA Section 309(c), are "automatically”
listed (referred to as Mandatory Listing). Facilitiesmay
also be listed, at the discretion of the Assistant Admin-
istrator (OE), upon the recommendation of certain EPA
officials, a State Governor, or "a member of the public”
(referred to as Discretionary Listing). A facility may be
recommended for listing if there are continuing or
recurring violations of the CAA or CWA after one or
more enforcement actions have been brought against
the faclity by EPA or a State enforcement agency.
Under Discretionary listing procedures, the facility has
the right to an informal administrative proceeding.

LY. Amoid and Assaciates, Inc,, Central City, KY: On
July 25, 1989, an EPA Case Examiner issued a 20 page
decision in this Listing Proceeding, which was the first
discretionary listing action against an asbestos demo-
litioncontractor to go to a hearing. The Case Examiner
concluded, based on the evidence presented at the
hearing on May 2-3, 1989, and in the record before him,
that a prepondcrence of the evidence showed that the

legal elements necessary for the proposed discretion-
"ary. listing were present:

(1) there was a record of
continuing and recurring noncompliance with the Clean
Air Act standards for asbestos; (2) at the facility named
in the Notice of Proposed Listing, the]. Y. Amold and

.Associates business office in Central City, Kentucky;

and (3) EPA had taken the requisite enforcement action
by filing a civil complaint in Federal Court. J.Y. Amold
then filed a request for review of the Case Examiner's
decision by the EPA Office of General Counsel. Subse-
quently, the Regionand ].Y: Amold reached agreement
ona settlement to EPA's civil judicial action against the
company. Under the settlement ].Y. Arnold will pay a
$17,500 penalty, require EPA-approved training for all
personnel, and report all the asbestos removal jobs the
company bids on. ].Y. Arnold signed the consent
decreeon November 15,1989, which satisfied the Region

that the conditions which led to J.Y. Amold's recurring

violation had ended. The Region consequently with-

“drew its listing recommendahon on November 30,

1989

Assistant Administrator for Enforcement signed a

. determination to conditionally remove Ashland's
'Floreffe, PA, facility from the EFA List of Violating
-Facilities.© Ashland Petroleumn Company's Floreffe

Terminal, in Floreffe, PA, was automatically placed on
the EPA List on March 9, 1989, when judgment was
entered on a plea of nolo contendere to one count of
violating the Clean Water Act{CWA). Ashland'scrimi-
nal conviction arose from the oil spill which occurred
on January 2, 1988, when an oil storage tank at its

-Floreffe Terminal collapsed suddenly, causing over

500,000 gallons of il to escape the containment dikes
and spill into the Monangahela River.

Ashland's Floreffe Terminal has been
conditionally removed fromthe List "for solongas, and
on the condition that,” Ashland continues to comply

"with the soil remediation program provisions of the

Consent Decree lodged in District Court on July 6, 1988,

.and entered by the court on June 19,1989, ThisisEPA's

first use of conditional removal based on scheduled
corrective action. EPA's "Policy on Correcting the
Condition Giving Rise to Listing,” issued October 8,
1987, allows a facility to be conditionally removed from
the List, based on scheduled correction if EPA
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if EPA determines that future correction of the condi-

tionisassured byan' mdependentlyenforceableagree- '

ment." If the facility fails to come into compliance °
according to the agreed schedule, the EPA will, at its
sole discretion, place the facility back on the Lzst based

on the original conviction. -

ine

Ashland was conditionally removed from the "
List based on a determination that it was operating in -
~ compliance with applicable Clean Water Act require-

ments and had satisfactorily completed all remedial
actions except for a soil remediation program which is
expected to be completed in the spnng or summer of
1990. -

Eagle-Picher Industries:' OnMay 1, 1989 EP Anotified

Eagle-Picher Industries that EPA proposed to place

two facilities at its Electronics Division in Joplin, MO,
the Couples Plantand the Special Products Plant, on the
List of Violating Facilities due to continuing and recur-

ring violations of the Clean Water Act by both facilities.

Eagle-Picher, a major defense contractor, manufactures *

commercial, automotive, aerospace and defense appli-
cation batteries. EPA has also filed a civil complaint

alleging that the two facilities are discharging zinc; -
mercury, nickel, cadmium, chromium and other toxic
pollutants into the local sewer system and a nearby

creek in violation of wastewater pretreatment stan-
dards and permit requirements. These Discretionary

Listing actions against the two Eagle-Picher plants-

were the first Discretionary Listing ‘Actions under the
Clean-‘Water Act since 1979, and the firstever under the ~

revised regulations issued in 1985." On July 20, 1989,

Eagle-Picher and EPA filed a joint miotion before the:

Case Examiner requesting a stay in the Listing Proceed-

ing because the parties had agreed to a settlement iri
principle’in the underlying ]udlc:ial civil enforcement‘ '

actmn
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V. Bgildin’g and Maintaining a Strong National Enforcement Program
Program Development

In FY 1989, the EPA began full-scale implementation of the Inspector Training and Dlevelopment
Program. The Agency met its goal of training 100% of all new inspectors and 60 State inspectors. The
program was initiated in FY1987 in response to the need for a cross-cutting basic inspector training course
to teach the fundamentals of conducting inspections to all Agency inspection and field investigation
personnel, as well as filling the need for more advanced media specific training. The Office of
Enforcement (OE), in cooperation with EPA Regional Offices and the Headquarters enforcement
programs, developed the curriculum for the training program to ensure that all Agency inspection
personnel are able to conduct technically sound inspections to enhance EPA's ability to determine source
compliance and support formal enforcement actions. EPA Order 3500.1 , signed on June 29,1988, made
mandatory the satisfactory compietion of basic and program-specific inspector training before any EPA
employee may lead an EPA inspection unless the employee has otherwise been exempted based on
previous training or experience. Although the Order does not apply to persons employed by State and
Local agencies, these agencies are encouraged to establish similar structured programs and to avail
themselves of EPA training materials. (For further information contact OE's Office of Compliance
Analysis and Program Operations (OCAPO)

State/EPA Enforcement Agreements

The Policy Framework for the State/EPA Enforcement Agreements is the blueprint for EPA's
enforcement relationship with State enforcement programs. Each year the EPA Regional Offices and the
States negotiate enforcement agreements establishing clear oversight criteria for assessments of State and
EPA compliance and enforcement programs. The agreements also establish the criteria for direct Federal
enforcement in delegated States (including procedures for advance consultation and notification), and
they put into place procedures for State reporting of management information to EPA. The Policy
Framework clearly establishes Federal oversight of State civil penalty assessments. The Policy also
strongly encourages greater involvement by State Attorneys General in the enforcement agreements
process, communicating on priorities and case status, and planning resource needs. The FY 1989 State/EPA
Agreements process sought to improve Regional consistency in addressing areas covered by the
agreements, and reiterated the need for the EPA Regional Offices to reach an understanding with their
States on Federal facility compliance issues. (For further information contact OCAPQ)

'
i

i R n 1 f n
Timely and Appropriate Enforcement Response

The Timely and Appropriate Enforcement Response concept seeks to establish predictable
enforcement responses by both EPA and the States, with each media program defining timeframes for the
timely escalation of enforcement responses. Tracking of timeframes commences on the date the violation
is detected through to the date when formal enforcement action is initiated. The programs have also
defined what constitutes an appropriate formal enforcement response based on the nature of the
violation, including defining when the imposition of penalties or other sanctions is appropriate. Each
year OE compiles an end-of-year report which summarizes the performance by each of the media
programs. The report for FY 1989 will be available in March 1990. (For further information contact
OCAPQO)
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Connecticut, Maine, Massachussetts,
New Hampshire, Rhode Island. Vermont

Region IT - New York

New Jersey, New York, Puerto Rico,
Virgin Islands '

Region LIl - Philadelohj

Delaware, District of Columbia, Maryland,
Pennsylvania, Virginia, West Virginia

Region IV - Atlanta

Alabama, Florida, Georgia, Kentucky, Mississippi,

North Carolina, South Carolina, Tennessee

Region V- Chi

- Illinois, Indiana, Michigan, Minnesota
Ohio, Wisconsin

Region VI - Dallas

Arkansas, Louisiana, New Mexico,
Oklahoma, Texas

Region V- K Cit

Iowa, Kansas, Missouri, Nebraska

Region VIII - Denver

Colorado, Montana, North Dakota,
South Dakota, Utah, Wyoming

Region IX - San F .
Arizona, California, Hawaii, Nevada,
Trust Territories

Region X - Seattle

Alaska, Idaho, Oregon, Washington

-+ Office of External Programs

404-347-3004

. 312-836-7357

JFK Federal Building Room 2203
Boston, MA 02203
617-565-3424 FTS: 8-835-3424
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]
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Jacob K. Javitz Federal Building

26 Federal Plaza

New York, NY ' 10278

212-264-2515 FTS: 8-264-2515 -

Office of Public Affairs
841 Chestnut Building

Philadelphia, PA 19107
215-597-9370 ©  FTS: 8-597-9800

Office of Public Affairs

345 Courtland Street, N.E.

Atanta, GA 303365

FTS: 8-257-3004

Office of Public Affairs

230 South Dearborn Street

Chicago, IL 60604

- FTS: 8-886-7857

Office of External Affairs

. First Interstate Bank Tower at Fountain Place

1445 Ross Ave. 12th Floor Suite 1200
Dallas TX 75202 :
214-655-2200 FTS: 8-255-2200

Qffice of Public Affairs

726 Minnesota Avenue

Kansas City, KS 66101
913-236-2803 FTS: 8-757-2803

Office of External Affairs
999 18th Street Suite 500
Denver, CO  80202-2405
303-293-7666 FTS: 8-564-7666

Office of External Affairs

215 Fremont Street
San Francisco, CA 94105
415-744-1050 FTS: 8-484-1050

Office of External Affairs
1200 Sixth Avenue

Seattle, WA 98101
2064421466 FTS: 8-399-1466
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Deputy Assistant Administrator for Civil Enforcement
Deputy.Assistant: Administrator for Criminal Enforcement
Associate Enforcement Counsel for Air Enforcement
Assodiate Enforcement Counsel for Water Enforcement
Associate Enforcement Counsel for Waste Enforcement

Assodiate Enforcement Counsel for Pesticides and Toxic Substances -~ - -
Office of Compliance Analysis and Program Operat:ons (OCAPO)
Office of Federal Activities (OFA) ;‘; :

National Enforcement Investigations Center (N EIC - Denver)
QEEI E ! - ‘ j BL "!‘l I' [Q ! B)

Stationary Source Comphance Division (SSCD)
Field Operations and Support Division (FOSD)

-1
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Office of Water Enforcement'énd Permits (OWEP)
Office of Drinking Water (ODW)

Office of Waste Programs Enforcement (OWPE - CERCLA)
Office of Waste Programs Enforcement (OWPE -~ RCRA)

")[I

QEE. EE l- -j 1I L] S ] I

Office 6f Compliance Monitoring (OCM)

[Note:.all HQ numbers are area code 202-]»
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Qffice of Enforcement (OE) - - ; e 1

382-4137
382-4539
382-2820
475-8180
382-3050
382-4544
382-3130
1 -382-5053
(303)236-5100

. 382-2807
382-2633

475-8304
| 382-5543

382-4810
382-4808

382-7835




STATE ENVIRONMENTAL AGENCY
JUDICIAL REFERRALS AND ADMINISTRATIVE ORDERS

FY 1989 Ergforcemcht Accomplishments Repory

FY1985 TO FY1989
ADMINISTRATIVE ACTIONS

~ FY85 FY86 FY87 FY88 FY89

FIFRA 8,899 6,055 5,922 5,078 6698*
WATER 2,936 2,827 1,663 2,887 3,100
AR 48 760 907 655 1,139
RCRA 459 519 613 743 1,189
" TOTAL 12742 10,161 9,105 9363 12,126

JUDICIAL REFERRALS

| FY85 FY86 FY87 FY88 FY89
' WATER 137 221 286 687 489 .

AIR 182 162 351 171 9

- RCRA 82 25 86 46 129
.~ TOTAL 401 408 723 904 714

*The State FIFRA Administrative Action total includes 3,409 warning letters
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EPA CRIMINAL ENFORCEMENT
FY1982 TO FY1989 |

FY82

FY83 FY84 FY85 FY86

'FY87 FY88 FY89
41 59 60
27 24 43
66 97 95
58 . 50 72

Referrals to DOJ 20= 26 .231 40 41
Cases successfully prosecuted 7 12 14 15 26
Defendants charged 14 34 36— 40 98
Defendants convicted 11 28. 26 40 66
0 Months sentenced 6 78 279
o Months served o . 6 4, 203
552 828

0 Months probation

534

.882

278

456 325
100 185 208
1045

1410 : 1284

1
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EPA ADMINISTRATIVE ACTIONS INITIATED (BY ACT)

FY1972 TO FY1989
FY72 FY73 FY74 FY75 FY76 FY77 FY78 FY79 FY80
CAA 0 0 0 0 210 297 129 404 86
CWA/SDWA 0 0 0 738 915 1128 730 506 569
RCRA 0 0 0 0 0 0 0 0 0
CERCLA 0 0 0 0 0 0 0 0 0
FIFRA 860 1274 1387 1614 2488 1219 762 253 176
TSCA 0 0 0 0 0 0 1 22 70
TOTALS 860 1274 1387 2352 3613 2644 1622 1185 901
FY81 FY82 FY83 FY84 FY85 FY86 FY87 FY88 FY89
CAA 112 21 41 141 122 143 191 224 336
CWA/SDWA 562 329 781 1644 1031 990 1214 1345 2146
RCRA : 159 237 436 554 327 235 243 309 453
CERCLA 0 0 0 137 160 139 135 224 220
FIFRA 154 176 296 272 236 338 360 376 443
TSCA 120 101 294 376 733 781 1051 607 538
1107 864 1848 3124 ' 2609 2626 3194 3085 4136

TOTALS
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.. EPACIVIL REFERRALS TO THE DEPARTMENT OF JUSTICE

: '+ FY1972 TO FY1989
i
’ FY72 FY73 FY74 FY75 FY76 FY77' FY78 FY79 FY80

AIR 0 4 3 5 15 50 - 123 149 100
WATER 1 0 0 20 67 = 93 137 81 56
HAZARDOUS WASTE 0 0 0 0 0 0 2 9 53
TOXICS/PESTICIDES 0 0 0 0o .0 o0 0 3 . 1.
| TOTALS 1 4 - 3 .25 -8 - 143 -262 -242 210
- FYs' FYs2 FY83 FYsa FYs5 FY86 FY87 FYss Fys9
AIR. 66 36> 69 82 116 115 122, 8  92.
WATER - 37 45 56 95 93 119 92 123 94
HAZARDOUS WASTE 14 29" 33 60 8 , 4 77 1437 169
TOXICS/PESTICIDES 1 2 7 14 19 24 13 20 9

! TOTALS . - 251- 276 - 342 - 304 - 372 - 364

- -118 - 112 165
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- Appendix:

Historical Enforcement Data

List of Regional Enforcement Information Contacts
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RCRA Enforcement

In FY 1989, the RCRA SNC definition focused on land disposal facilities (LDFs) with Class |
violations of groundwater monitoring requirements, financial responsibility requirements,
closure/post-closure requirements, or treatment and storage facilities with Class I violations of corrective
action compliance schedules. (Prior to FY 1986, the RCRA program defined SNC as a Class I violation by
a "major handler.") In FY 1989, the program identified 664 TSDFs as SNCs, and at the end of the year
78 had been returned to compliance, 300 were on compliance schedules, and 284 had an adrr‘tinistrative ot
judicial complaint pending against them. ) - i

RCRA Enforcement

Resolving Significant Noncompliance
{Universe = # of SNCs at beginning of year)

FY89 LTI LT LR R ZT LA
A S SV 0u00

Faa9u9.0a9.%%
e

! 1 1 1 Il 1
W86 b AL BRI
0 00 220 300 50 600 700 800
M Pending at EOY Initial action & Onacceptable E] Retumedto
taken schedule " Compliance
HOlustration 13
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FY 1989 was an exceptional year for the Superfund enforcement program., The estimated work value
of the 218 settlements reached'in FY 1989 for all types of response activities totaled over $1 billion - more
than a five-fold increase in the dollar value of cleanup work in enforcefnent settlements since the passage

. .of SARA in FY 1987, and nearly double the value of settlements reached in FY 1988., Furthermore, more

than 60% of remedial response actions initiated in FY 1989 were conducted by PRPs... The -Agency
dramatically ‘increased the level of Superfund judicial enforcement activity in FY 1989 with 153 civil
cases referred to DQJ primarily seeking injunctive relief for hazardous waste cleanup by responsible
parties, recovery from responsible parties of public money spent on 'site cleanup, or site access to perform
investigation or cleanup work. Remedial Action Consent Decrees were completed for 49 sites with a total
value of $620.5 million compared to 30 sites valued at $263 million in FY 1988." "Under Section 107, the
Agency referred 78 cases seeking recovery of past costs valued at $136 million. In FY 1989, the program
also substantially increased the level of administrative enforcement activity by issuing 220
administrative orders including 22 Remedial Unilateral Adm:mstratlve Orders with which PRPs have
complied valued at $174.6 million, compared to 14 such actions for a total of $12. 4 million in FY 1988.

+

. - .
' v
' ' B '
) Value of PRP Response Settlements
(All Activities) .
. wany 218 Settlements e
‘ 1200 = . Valued at -
' ' . . . N - . .%$1.03 Billion -
', .| 10004 ‘ - N
t m : ’ . m1n Gattlernentas
- . - 213 Settlements
% 800 L © " Valued at
1 ; - 5578 3 Million -
o Teed
i le . .,
N 7114 Settlements '
s 400 4 Valued at
|-+ $1752 Millien '
200 4
LS
FY 87
] Other Response Settlements RD/RA Settlements
Superfund Program Accomplishments
(All Activities)
200 4+ Total RI/FS Total ROD Total RD Total RA
.
o«
[ 4
P
T
o
- i
-
<
i
L]
FY87 FY88 FY8% FY87 FYBB FYBY FY87 FYB88 FYa9 FY87 FY88 Fys9
I EPA Selected Remedy [ Fund-Lead Response PRP-Lead Response I

NMlustration 11 & 12
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Taxic Substances Control Act (TSCA) Enforcement

TSCA defines SNC as violations of PCB disposal, manufacturing, processing,distribution, storage,
record-keeping, or marking. The definition also includes Asbestos-in-School violations, import
certification and recordkeeping violations, and testing or premanufacturing notification violations. At
the beginning of FY 1989, the Regions had 452 open SNC cases, and at year end 336 cases were closed and
116 remained open. During the year, EPA identified 264 new SNCs based on pre-FY 1989 inspections, with
204 having enforcement action taken. Based on FY 1989 inspections, EPA identified 328 new. SNCs, with

193 having enforcement action taken. ) . ;

TSCA Enforcement
Resolving Significant Noncompliance
(Universe: SNCs at the beginning of year)
800 v
¢ 700
600
[ 500
400 1
5 300
2 200 —
5
FY84 FYss FY86 FY87 FYS8 FY89
L1 Pending at EQY Addressed at EOY
Tlustration 9
Federal Insecticide, Fungicide, and Rodenticide . FIFRA) Enforcement

The FIFRA program has defined SNC to include pesticide misuse violations. Reflecting the major -
role of the States in enforcing these types of violations, the EPA Regions and each of their States agree on
significant violation categories given patterns of use unique to each State, and they establish timeframes
for investigating and taking enforcement actions against these significant violations. In FY1989, EPA and
the States addressed 142 SNCs, and 26 SNCs were awaiting action at the end of the year.

FIFRA Enforcement

Resolving Significant Nencompliance
(Universe: SNCs at beginning of year)

O Pending at EOY. Addressed at EOY

Nustration 10
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The NPDES enforcement program has defined SNC to include violations of effluent Iimits,
reporting requirements, and/or violations .of formal enforcement.actions. Unlike the other Agency
enforcement. programs, the NPDES program does not.track SNC against a “fixed base"” of SNC that is
established at the begmmng of-the year, rather, the program tracks SNCs on a quarterly "exceptions
list" that identifies those facilities that have beenrin-SNC for two or more quarters w:thout returmng to
comphance or bemg addressed by a formal enforcement action. "~ - . S

P s DT e - ! ’

v Dunng FY 1989 514 facﬂrt:es were reported on the SNC exceptlons hst mcludmg 255 facilities that
were unaddressed from the _previous year and 259 facilities that appeared on the list for the first time
during the year. 'Of the 514 facilities on the exceptions list, 236 returned to compliance by the end of the
year, 181 were subject to a formal enforcement action, and 97 fac1l1t1es remained to be addressed during

the upcoming year ral . : ) ‘
- : ' con R f

! ' Clean Water Act Enforcement

-~ Resolvmg Slgmfxcant Noncompliance =
' (Umverse NPDES Exceptlons List) ‘ A

'FY86 T Fys7 . .. FYB8 - . FY89 - |.r - u
t oo 2t | [ Pending at EOY - Addressed at EOY'" | '

e e
— e
r—— e

- - v ——

.
-

The Public Water System Supervision (PWSS) program identifies’ systems in significant
noncompliance for violations of the microbiological, turbidity, and total trihalomethane requirements on
a quarterly basis and tracks the actions taken against them. Those not returned to compliance or
addressed within six months are placed on the headquarters-maintained exceptions list and State and
federal action agamst these is tracked. -In-FY 1989, 334 new SNCs were identified of which 110 returned
to ‘compliance, 71 had enforcement actions taken against them, and 153 became new exceptions. Of these
new exceptions and the 292 carried over from FY ‘1988 Reglons and States addressed a total of 220.

The Underground In]ectxon Control program tracks onan exceptions basis Class. I IL, I11, and V wells
that failed mechanical integrity, exceeded. injection. pressure, .or received unpermitted injection material.
The exceptions list tracks wells that have been in SNC for more, than two consecutive quarters without
being addressed by a formal enforcement action:” = - -

A " e ¥
e s
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VL Media Specific Enforcement Performance:
Resolving Significant Noncompliance

[he Strategic Targeted Activies for Results System (STARS) g

EPA uses the Strategic Targeted Activities for Resuits System (STARS), [formerly SPMS], to ensure
that EPA and State managers identify the highest priority environmental problems and establish
accountability for resolving those problems. For enforcement, EPA and the States have identified a core
group of management indicators to track progress in each media including inspections, compliance rates,
identifying and resolving significant noncompliance (SNC), and numbers of civil and criminal case
referrals and administrative orders. During the Agency's annual operating guidance development process,
media compliance and enforcement programs identify a category(s) of violations determined to be the
most environmentally significant (i.e,, SNC). At the beginning of each fiscal year, EPA and the States
review the known universe of SNCs and establish joint commitments to address them during the year.
The following program summaries indicate EPA and State progress in resolving SNC over the past
several years.

Air Enforcement - Stationary Sources

The air enforcement program has defined SNC as a violation of SIP requirements in areas not
attaining primary ambient air quality for the pollutant for which the source is in violation, violations of
NSPS regardless of location, and violations of NESHAPs. Also included are violations of PSD and
nonattainment new source review (FY1989) requirements. At the beginning of FY1989, EPA and the States
identified 696 violating facilities as SNC's, including 187 that had enforcement action initiated against
them prior to FY 1989. At year's end, 230 of the SNC's had been brought back into compliance, 97 were
subject to an enforceable compliance schedule, 243 were subject to a formal enforcement action, and 126
were unresolved. In addition to addressing those SNCs identified at the beginning of the Fiscal Year,
EPA and the States identified an additional 606 new significant violators, of which 250 were either
returned to compliance or were placed on an enforceable schedule leading to compliance.

Clean Air Act Enforcement

Resolving Significant Noncompliance
(Universe: SNCs at beginning of year)

800 1
# 700
o 600 S %
¢ 500 S N
< TN §\ \
. 1004

o LY _ |

FY84 FY85 FY86 FY87 FYS8 FY89

O Pending at EQY Addressed at EOY

Mustration 7
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plans. In addition, the Regions are currently issuing nearly 1,900 NON's to LEAs that have failed to
submit plans by the May 9, 1989 deferred deadline. At the close of FY 1989, based on information
provided by the States, approximately 6% of all LEAs nationwide had failed to submit management
plans. The States will provide EPA with a final status report on LEA compliance by December 31, 1989.

m i -W i 1 R
Compliance Monitoring Strategy

The current TSCA Section 6 rule became cffective on March 27, 1987, and applies to all State and
local government employecs who take part in asbestos abatement work and who are not covered by the
OSHA Asbestos Standard. The compliance monitoring strategy, issued on November 14, 1988, targets
inspections on the basis of tips, complaints or referrals, and on sites where abatemient is planned or
ongoing. During inspections, work practices and records are checked to determine compliance with
standards set by the rule. {(For further information contact OCM)

RA li Monitorin i ions and ions

EPA issued compliance monitoring stratcgies to ensure compliance with pesticide cancellations and
conditional registrations that became effective in FY 1989. These included strategies for the cancellations
of chiordimeform, alar, dinoseb, and bromoxynil, and conditional registration of some bromoxynil products.
(For further information contact OCM)

On September 8, 1988, EPA published in the Federal __lesjg_ T 3 fmal rule enbtled "Regxstrahon of
Pesticide and Active Ingrechent Producing Establishments, Submission of Pesticide Reports;” and on
August 9,1989, published in the Federal Register final confirmation of the effective date of this rule
(8/9/89). This rule expands current regulations for establishing registration and réporting requirements for
chemicals that are used both as pesticides and non-pesticides. These multi-use chemicals place the
responsibility for regulatory requirements on establishments that have actual or constructive knowledge
that their multi-use products are being used as pesticides. The rule eliminates the establishment
registration requirement for customer blending establishments. The rule also changes the date for filing
annual pesticide production reports from February 1 to March 1. (For further informationt contact OCM)
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section 103 and EPCRA séctions 304-312, with proposed penalhes of $600 000. (For further i-nfom-;ati'on
contact OE-Waste ar OWPE) _ : . - o

f - ¢ !

f men Emr'nll'i i i ' w A

This pamphlet prowdes tips to help State and local govemments ensure that facxhhes covered by
certain sections of the Emergency Planning and. Community Right-to-Know Act (EPCRA) are complying
with the law. The pamphlet outlines the enforcement authorities granted to citizens, local governments,
States, and EPA under Sections 304, 311 and 312 of EPCRA. (For further mformahon contact OE-Waste or

At [E ' . at

, OWPE) . _ -

o o : :

On December 19, 1988, 25 civil, adrrumstratwe c0mpla:nts were :ssued to facxlmes which had
failed to report their toxic chemical release information pursuant to Section 313 of EPCRA. The
complaints proposed over a million dollars in penalties. A second initiative was launched on June 26,
1988, against 42 facilities for thé same type of violation. As a result of these 'initiatives, the program
received nationwide press coverage and the submission of 1,600 forms from over 400 facilities. At the end
of the fiscal year, 123 civil administrative cases had been issued. (For further information contact the
Office of Pesticides and Toxic Substances (OPTS) Office of Compliance Monitoring (OCM))

Toxi ntre l' -

The Asbestos Hazard Emergency Response Act (AHERA) directed EPA to promuigate regulations to
address asbestos problems in elementary and secondary schools. These regulations were issued on October
30, 1987, (52 FR 41846) and required that Local Education Agencies (LEAs) submit management plans

~outlining how they would manage asbestos.in their schools by October 12, 1988, or request deferral of this

submission to May 9, 1989." The compliance momtonng strategy, issued October 5, 1988, targets inspections

“-at LEAs to assure that the LEAs and. others (e.g., contractors, management planners, laboratories, etc.)

who perform AHERA related activities have complied with the regulations. (For further information
contact the Offlce of Peshades a.nd Toxic Substances (OPTS) Office of Compliance Momtormg (OCM))

R ' . . . ) r |r.

: !IIEE!'I +im Final Enforcemeént Response Poli T

On January 31, 1989, EPA issued the ' AHERA Interim Final Enforcement Response Policy which
establishes the enforcement mechanisms and civil penalty schedules for violations of AHERA. Local
Education Agencies (LEAs) that fail to conduct inspections or submit management plans, conduct a response
action without a management plan, or provide false information to the Governor concerning inspections or
deferral requests may be fined up to $5,000 per day of violation, Other persons (e.g., contractors,
management planners, laboratories, ctc.) may be assessed up to $25,000 per day of viclation. The policy
also addresses other enforcement responses including issuance of Notices of Noncompliance, notification of
Govemors, criminal referrals, and injunctive relief. (For further information contact OCM)

. AHERA Noti E N 1

As required under the AHERA, Local Education Agencies (LEAs), were required to submit
management plans outlining how they would manage asbestos in their schools by October 12, 1988, or
request a deferral of this submission to May 9, 1989. During FY 1989, the regional offices issued 6,960
Notices of Noncompliance (NON's), to LEAs for failure to submit their management plans by October 12,
1988. For those schools who fail to come into compliance once they are put on notice, a civil complaint is
issued. In FY 1989, approximately 50 complaints were issued to schools for failure to submit management
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Program

This guidance supplements the PRP Search Manual issued in August 1987. It gives assistance in
conducting complex PRP searches and preparation of PRP search reports for sites in the Superfund
remedial program. It addresses, in part, findings in a PRP search program evaluation conducted by
OWPE. (For further information contact OWPE)

i inistrative R i |
R Action ’

This guidance covers the policy and procedures governing administrative records for selection of
response action under CERCLA, as amended by SARA. It addresses the purpose and scope of the record,
compiling and maintammg the record and the involvement of those outside EPA in establishing the
~ record. The guidance examines various types of documents that should be included in the administrative
record. (For further information contact OE-Waste or OWPE)

idan n CERCLA ion 1 icial A

This document provides criteria for selecting and initiating CERCLA Section 106 judicial actions
along with guidance on preparing Section 106 referrals. (For further information contact OE-Waste}

n Landowner Liabili ion 107(a}(1) of CERCL

De Minimis Settlements Under Sectign 122(g}(1)(B) of CERCLA,
wi T ive Purch nta i I

- This guidance covers EPA's policy on landowner liability and settlement with de minimis
landowners under CERCLA. In addition, it discusses settlement with prospective purchasers of
contaminated property. The guidance analyzes language in Sections 107(b)(3) and 101(35) of CERCLA,
which provide landowners certain defenses to CERCLA liability, and Section 122(g)(1X(B) of CERCLA,
which provides the Agency's authority for settlements with de minimis landowners. (For further
 information contact OE-Waste)

+ Extrem Zar
n In i ification (SI rosswalk
Emer ing an m i ight-to- A

This document identifies chemicals used by various industries by their Standard Industrial
Classification (SIC) codes. The crosswalks are based on information found in the National Air Toxic -
Clearing House database. The information is used to help identify companies that likely have
notification and reporting obligations under the Emergency Planning and Community Right-to-Know Act
(EPCRA). (For further information contact OWPE)

rE f Title IT RA h
- CERCLA 103 Notification R - ‘

This document sets the interim strategy for enforcement of the Emergency Planning and Community
Right-to-Know Act (EPCRA) Sections 302-312 and CERCLA Section 103. EPA's focus is on cases involving
violations of the emergency notification provisions of EPCRA 304 and CERCLA 103. EPA will coordinate
with State Emergency Response Commissions (SERCs) to identify potential violations of EPCRA Sections
311 and 312, which concern reporting of chemical hazards and inventories and hazardous chemicals
stored at facilities. During FY 1989, eleven administrative cases were filed for violations of CERCLA
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* This initiative makes enforcement of CERCLA Section 104(e) information requests a program
priority and offers Headquarters support to the Regions in developing and referring enforcement actions.
[t discusses the,various enforcement mechanisms available to the govemment to enforce these mformahon

requests (For further mformatmn contact OE- Waste -or OWPE) S

.o : oot C S R T L P

This is a database system-that: prowdes information on CERCLA remed:al action” settlements
reached after SARA. It is designed to give a comprehensive picture of thesé settlements and a means of
identifying needed foIlow-up action against non-settlers. The system includes information on the location

. r and type of site,-key points in the negotiation and settlement process (g.g., dates of notices to PRPs and
..extensions of moratoriums), type.and value of work to be done at the site, oversight costs, scope of the
settlement (e;g., whether past costs are included) and. what settlement tools were used. In‘addition, the
. system identifies.needed’ post-settlement acnvmes, especxally with respect to non-settlors* (For further
information contact OWPE) - . BT ’

in R 111nv i in_ Feasibility Studies RI/FS)

' Tl'us document revises an interim guxdance 1ssued by OSWER on May 18, 1988." It covers pollcy and
procedures governing the participation of PRPs in the development of RI/FSs under CERCLA, as amended
by SARA. It discusses: initiation of - PRP searches and PRP notification; when-PRPs may conduct the
RI/FS; development of enforceable RI/FS agreements; EPA’s oversight .of the RI/FS; and PRP
participation in Agency- ﬁnanced RI/ FS activities., (For further information contact OWPE) " -

. Model Statement of Work for a Remedial Investigation and Feasibility Study
- ' jall ible Parties S L e
TR v s ' P -, : P TE ;
- This document provides PRPs dn-ectxon in performmg the tasks requxred for complenng an RI/FS.

_ Generally, a statement of work: is attached to an administrative ordet on conserit for an RI/FS and
describes the tasks and deliverables required of the PRP. A draft statement of work generally is also
attached to a draft administrative order on consent when special notice for an RI/FS is 1ssued (For

further mformatmn contact OWPE) T U e S )
RA Njtional Priorities List (NPL) Policy - .~ + - . .-

: The revised RCRA National Priorities List.(NPL) Policy. was published in the Federal Register on

. October 4, 1989, (54 FR 41000)." This Federal Register notice added 23 RCRA facilities to the NPL-and

dropped 27 RCRA facxhnes from the NPL. .1t also expanded and clarified the criteria for hsung a RCRA

fac:hty on the NPL (For further mformatlon contact OWPE) - . .

- hl P . -
e : , N

Enforcgment Prg]eg; Management Handbook

- This handbook was prepared for EPA personnel pnmanly Remedlal Progect Managers (RPM), for
planning negotiating, and managing PRP-lead actions. It describes the roles and responsibilities of the
RPM in identifying and communicating with PRPs; coordinating with the community, States-and natural

v resource trustees; negohanng for site cleanup; initiating administrative and judicial enforcement actions;
- selecting site remedies; recovering EPA's cleanup costs; and overseeing. PRP-lead response action. . The
_description of roles,and responsibilities is based on the usual progression of events at an average site.. (For
further mformahon contact OWPE) e PO N T

. . : e
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significant violations of the LDR program are identified and the appropriate responses are pursued. (For
further information contact OE-Waste or OWPE}

nd Di 1 Restricti mma Requirements Hand k

In June, 1989, the Office of Solid Waste and Emergency Response issued this handbook that presents
a summary of the Land Disposal Restrictions (LDR) program. The handbook was developed to aid the
regulated community in understanding the basics of the LDR program. Over 20,000 copies of the handbook
have been printed and distributed to the EPA Regional offices. Trade associations will be contacted to
. make it available to their members. (For further information contact OWPE)} i

ion IH Pil -Field Citation

In June, 1989, Region II1, as part of the Merit Program with the State of West Virginia, began
development and will pilot a new RCRA enforcement initiative dealing with the issuance of field
citations for RCRA violations. In FY 1990, Region [Il and the State will establish the program and begin
to evaluate the merits and applicability of the program for other States. (For further information
contact OWPE) ‘

Superfund
n view h I

At his confirmation hearings, EPA Administrator William K. Reilly committed himself and the
Agency to undertake an in-depth self-critical review of the Superfund program. This review {commonly
referred to as the 90-Day Study) contains facts, observations and interpretations drawn from EPA staff
and from a variety of program observers from outside of the Agency. The final report indicated that EPA
must make substantially greater use of Superfund’s enforcement tools if the program is to be successful.
The final report was followed by issuance of an implementation plan for putting into place the
recommendations of the review.

'Among the specific enforcement recommendations contained in the report are: increased use of
unilateral administrative orders; full use of settlement tools; integrated enforcement and response
programs; development of an integrated timeline for enforcement and Fund-financed activities; creation
of enforcement support units; improved enforcement of information requests; closer oversight of private
party remedial investigation/feasibility studies (RI/FSs); maximized Regional flexibility in shifting
funds among sites to make the enforcement threat more credible; initiation of a cost recovery rulemaking;
development of an improved strategy for cost recovery for removal actions; and improved
intergovernmental coordination of CERCLA enforcement. (For further information contact OE-Waste or
OWPE)

Strategy for CERCLA Section 106 Unilateral RD/RA Enforcement

Along with providing a summary of CERCLA Section 106 Remedial Design/Remedial Action
(RD/RA) enforcement accomplishments in the first half of FY 1989, this document set EPA’s strategy for
the balance of the year for enhancing CERCLA Section 106 enforcement. The strategy consists of attaining
numerical program goals for unilateral enforcement, controlling negotiation deadlines to obtain
potentially responsible party (PRP) conduct of RD/RAs, identifying candidates for unilateral
enforcement, and, when appropriate, making use of the Superfund contingent upon using enforcement
authority. (For further information contact OE-Waste or OWPE)
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the Office of Waste Programs Enforcement (OWPE) in the Office of Solid Waste and Emergency Response
(OSWER)) - '

i i rlr

The Model Order is mtended to be used asa gulde to be used by the Reglons dunng the development

- of unilateral orders. :There is an attachment to the guidance which distinguislies the Model Unilateral
. Order from the Model Consent Order. " (For fu.rther mformahon contact 0E-Waste or OWPE)

The RCRA Inspector Institute was initiated with a Memorandum of Understanding between the
RCRA Enforcement Division and the National Enforcement Investigations Center (NEIC). The MOU
established the purpose of the institute and the responsibilities of both the RCRA Enforcement Division
and NEIC. Students taking the coursé have included EPA regmnal inspectors, state inspectors and
various federal agencies respons:ble for RCRA _compliance at thelr facilities. (For further information
contact OWPE) - . o

EEPEL I B - [ ' L - .- L L

W, i i n S ’

In April, 1989, the Office of Solid Waste and Emergency Response issued this guidance for use by
EPA and State enforcement staffs. The manual was developed as both a field guide and a training
manual. The manual describes the technical aspects of incinerator design (waste feed systems, air
pollution control systems, process and emissions monitoring), regulations and permitting aspects,

_inspection priorities, identifying and documenting potential violations, and special issues. The appendix

to the manual includes inspection checklists, example calculations, a draft model incinerator permit,
refercnces, and other technical data requn'ed to conduct an incinerator inspection. . (For further
information contact OWPE) -

Y R '
Lk

_.‘-Haz'arggug Waste Incinerator Inspection ngi'kghgp T e
RN e
The Hazardous Waste Incmerator Inspection training workshop presents 1nforrnat10n on the current
regulations and latest regulatory, developments; serves as a resource for general overview of equipment
designs, functions, and operational problems, provides step-by-step inspection procedures and
preparation, and. offers discussions on potentlal enforcement actions. (For. further information contact
OWPE) .. . c e - C :

" In February, 1989, the Office of Solid Waste and Emergency Response issued this guidance for EPA
and State enforcement staffs. The manual describes the statutory and regulatory framework of the Land
Disposal Restrictions (LDR) program, discusses handler requirements and areas of enforcement concerns,
and explains how to plan and conduct. inspections involving LDR compliance.” The guidance includes
checklists to enable the mspector to organize information and determine compliance, and includes
technical appendices that aid in identifying LDR restricted wastes. (For further information contact

OWPE) S . e ) W
nd Dispgsal : tions First Third Enf -

- In January, 1989, the Office of Waste Programs-Enforcement issued the final Enforcement Strategy
for the Land Disposal Restrictions (LDR) First Third Rule. The document was developed to assist the
Regions and States in implementing the LDR First Third rule. The strategy provides guidelines to use in,
identifying the affected regulated universe, targeting mspect:ons, and reviewing soft hammer
certifications/demonstrations submitted to EPA. The strategy is also intended to assure that the most
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On September 27, 1989, the Office of Water Enforcement and Permits issued guidance for FY 1990
which revised the definition of reportable noncompliance for POTW implementation of approved
pretreatment programs and established a new definition of significant noncompliance. This guidance
replaces guidance of the same title issued in September 1987, and will be used by Regions and approved
Pretreatment States to determine which POTWs should be listed on the Quarterly Nonc0mphance Report
for failure to implement an approved pretreatment program. In addition, it defines "timely and

" appropriate” action against:POTWSs which failed to implement. The definition adopted is the same as

for the National Pollution Discharge Elimination System program. (For fui her information contact the
OWEP)

In September, 1989, EPA issued guidance designed to assist POTWs which have approved
pretreatment programs with the development of Enforcement Response Plans. Regulations promulgated
in January, 1989, required POTWSs to develop such plans. The guidance describes what these plans should
" cover, provides suggested timeframes for enforcement responses, and offers a model enforcement response
guide. The guidance will be supplemented with workshops conducted by EPA in the Regions and the
States in FY 1990.

The Compliance Monitoring and Enforcement Strategy for Toxics Control was issued on January 25,
1989, in conjunction with Basic Permitting Principles for Whole-Effluent Toxicity. These two documents
establish basic guidelines for whole-effluent toxicity control and reduction through the NPDES
permitting and enforcement program. These documents are based on the 1984 Policy for the Development
of Water Quality-Based Permit Limitations which stated, in part, "...in order to meet water quality
standards, the Environmental Protection Agency will use an integrated strategy consisting of both
biological and chemical methods to address toxic and nonconventional pollutants from industrial and
municipal sources ... EPA and the States will use biological techniques ... to assess toxicity impacts and
human health hazards based on the general standard of 'no toxic materials in toxic amounts.” The
Strategy integrates the compliance assessment and enforcement of whole-effluent toxicity limitations
and related requirements with the existing NPDES program. The major goal of the Strategy is to ensure
timely compliance with permit requirements through prompt compliance review and enforcement
response. (For further information contact OWEP)

“‘ i IW . 5'

On March 1, 1989, the Office of Waste Programs Enforcement's RCRA Enforcement Division issued
the Medical Waste Enforcement Strategy. The purpose of the Strategy is to assist Regions and States in
implementing the two-year Medical Waste Tracking Demonstration Program. The Strategy provides
clarification of EPA and State roles, as well as guidclines for targetmg inspections and prioritizing
enforcement activities. The Medical Waste Enforcement Strategy is not a prescriptive enforcement
strategy in that EPA is not requiring a specified percentage of inspections, nor are there required violation
classification schemes and enforcement response timeframes. The Strategy stresses the use of creative
methods of targeting inspections as well as the exploration and use of innovative types of enforcement.

EPA’s Region II office implemented a Medical Waste Tracking Demonstration Program during FY
1989, and conducted over 240 inspections of medical waste handlers along the East Coast, including
generators and transporters as well as disposal facilities. Region II issued five administrative
complaints for violations of the Medical Waste Tracking Act (four transporters and one generator) and
proposed the assessment of a total of $229,000 in penalties. (For further information contact OE-Waste or
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the effect on enforcement of the pendency of a SIP revision. (Eor further information contact OE-Air or

‘ SSCD)

- On September 14, 1989; OE and SSCD issued a new appendlx to the Clean Axr Act Cunl I’enalty

- Policy. Entitled "Appendix VII: Residential Wood Heaters,” this appendix is used to determine the

. gravity component of the civil penalty settlement amount for cases enforcing the New Source: Performance
.. " Standard for residential wood heaters, 40 C F R. Part 60, Subpart AAA (For further mformatmn contact

'OE-Au'orSSCD) o ) , e -

i i ing Str ic Oz
On April 18, 1989, SSCD issued this document which was desigttcd as a meaiis of mtrﬁ&t:dng the

Regional Offices to the elements of the Stratospheric Ozone Rule (mcludmg the Montreal Protocol), and
for establishing the roles of I-Iea.dquarters and Regmnal Offtces in 1mplement1ng and momtormg

: cornphance with the rule (For further information contact SSCD) Ll - _ : o

V ili ; n

! o

As part of the Agency' s efforts reduce emissions of VOCs that contribute to the formation of ozone,

- regulations to control the summertime volatility of gasoline were promulgated in March 1985. Subsequent
.to the promulgation of tlie regulations, EPA developed and put into effect an enforcement effort which

targeted inspections at more than 4,000 gasoline refiners, termiinals, and retail outlets nat:onw:de The

‘result of this effort was an overall industry compliance rate of 95%, reductions in average volatility

'mfomtation contact OAR's Offxce of Mobxle Sources (OMS)) - _“’_ L . e

‘levels of 1.0 pound per square inch (a 10% reduction), and a 17.5% reductions in emissions of non-methane

hydrocarbons. Notices of viclation' have been issued to violators of this standard (FlorJ further

EE LU AN

Q!ean Alr Act Enforgement Pollgx fgr Sectlgn 203 Tgmpenng Violations

." .
(-

" In March 1989, the Office of Mobile Sources issued the ﬁna] tampering civil penalty document
which establishes the appropriate penalty amounts for violations of Section-203. Penaity amounts are
based upon the vehicle emission consequences of tampering, as well as the history of violations and the -
size of the business. (For further information contact OMS)

Clean Water Act
Initiativ -
In February, 1989, EPA initiated a nationally coordinated enforcement effort to address the problem
of the failure of many POTWs to adequately implement their approved pretreatment programs. Ninety

percent of these programs have been approved for three years or more, and EPA data suggests that nearly
one-out of every two programs is failing to adequately implement at least one significant component of its

pretreatment program. Regions.and approved States were asked to identify -candidates for either

administrative penalty actions or civil judicial actions, and to -take thése actions within a specific
timeframe. The enforcement initiative resulted in actions against 61 cities, 19 of which were civil
judicial actions. All 10 Regions were represented in the initiative as were five approved States. A
national press conference by the Administrator and the Attorney General was'held on the date of filing of
major cases against Detroit, Phoenix, El Paso and San Antonio. This was the first such joint press
conference ever held. (For further mformatmn contact the Ofﬁce of Water Enforcement and Permits
(OWEP)) SR . : N . .
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virgnmental Auditin visions

On January 27, 1989, OE's Air Enforcement Division (OE-Air) and the Office of Air and Radiation’s
Stationary Source Compliance Division (SSCD) jointly issued this guidance encouraging the use of
environmental auditing, when appropriate, in consent decrees resolving enforcement actions. An audit not
only discovers problems in compliance and in management systems, but also suggests permanent solutions
to prevent'such problems from arising again. (For further information contact OE-Air or SSCD)

vi i _' liance B Low Solv Technol
in VOC Enforcement Cases

On February 8, 1989, OE-Air and SSCD jointly distributed this policy establishing conditions under
which EPA may agree to consent decrees affording sources the option to comply by low solvent technology
(LST) on a schedule exceeding ninety days from the filing of EPA’s complaint. The poiicy, which revises
guidance issued August 7, 1986, also modifies guidance issued November 21, 1986, regarding consent decree
schedules for add-on controls which may provide in the alternative for compliance by LST. (For further
information contact OE-Air or SSCD)

rea or Volume vs. 1 Weigh

On April 18, 1989, OE-Air and SSCD issued the referenced memorandum attaching a study and
methodology to assist the regions in enforcing the asbestos NESHAP where issues arise concerning the
percentage of asbestos contained in samples used to support a case. (For further information contact
OE-Air or SSCD) "

idan n Limiting Potential to Emit in New Source Permittin

On June 13, 1989, OE-Air and SSCD issued this guidance describing the conditions in construction
permits which can legally limit to minor levels a source's potential to emit. Such conditions, if
Federally enforceable, render a source not subject to Prevention of Significant Deterioration or
nonattainment New Source Review requirements. The guidance also discusses enforcement procedures
applicable when a permitting agency does not adhere to the guxdance (For further information contact
OE-Air or SSCD)

-

i iti novati ivil P Poli

On August 22, 1989, OF and SSCD jointly issued a new appendix to the Clean Air Act Civil Penalty
Policy. Entitled "Appendix III: Asbestos Demolition and Renovation Civil Penalty Policy,” this
appendix is used to determine the gravity component and economic benefit of the civil penalty settlement
amount for cases enforcing the asbestos NESHAP, 40 C.F.R. Part 61, Subpart M. (For further information
contact OE-Air or SSCD) '

vi i f 1 i n Vi ion
vi visi
On August 29, 1989, OE-Air and SSCD issued this revised guidance to alleviate uncertainty

affecting decisions to initiate enforcement actions against sources with pending SIP revisions,
particularly sources of volatile organic compounds. The guidance reviews and updates case law regarding
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Each year EPA produces a comprehensive analysis of the financial penalties EPA obtained from
violators of environmental laws. The report contains an Agency-wide overview as well as national and
regional summaries for each program. The report also compares annual performance with historical
trends. The FY1989 report will be available in March 1990. (For further information contact OCAPQ)

_ ;-:tu- Begmmng w:th .FY 1989 each year EPA wﬂl be- assemblmg an end-of-year report which
' summarizes quantitative indicators of EPA and State enforcement activities on a State-by-State’ basis.
The FY 1989 report 1s scheduled for pubhcanon in late February 1990. (For further information contact

OCAPQ) SR IR i
teral Faciliti

e P

In November 1988, the EPA Administrator signed and issued a new Federal Facilities Compliance
Strategy which establishes a comprehensive approach to achieving compliance at Federal facilities.
This document, also known as the "Yellow Book,"” provides the framework and guidelines for all EPA
programs to follow in their compliance and enforcement activities at Federal facilities. The Strategy
strives to reconcile EPA's dual responsibilities to provide technical ‘assistance ‘and advice to Federal
facilities pursuant to Executive Order No. 12088, and EPA's statutory authorities to take enforcement
actions for violations at Federal facilities in appropriate circumstances. The guidance sets forth the
enforcement response and dispute resolution procedures which EPA will follow when environmental
violations occur, and also outlines EPA's efforts to assist Federal agencies in achieving and maintaining
compliance at their facilities. (For further information contact OE's Office of Federal Activities
(OE/OFA).) ' S

' This documient was issued in August 1989, and prescnts general gmdelmes to Federal agencies to

assist- them'in either establishing a new- env:ronmental auditing program or institutionalizing their

* existing auditing activities into a comprehcnswe ongoing program. The guidelines should assist agencies

in determining key program clements such as audit frequency, media coverage, program scope, protocol
development, and auditor selections. (For further mformahon contact OE/OFA.)

G .Ev. ental Audit Protocol for Federal Faciliti

This protocol was issued in August 1989, and provides guidance and detailed instructions for

qualified individuals to follow in conductmg environmental audits at Federal facilities. The protocoi

consists of step-by-step directions to auditors on what records must be reviewed, what physical features

* must be'inspected, who needs to be mtennEWed and what questions need to be asked. (For further
mformatmn contact OE/OFA.) ‘
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